1977 CASE DIGEST INDEX 
PART I— PRINCIPAL CONSTITUTIONAL AREAS 


A. ADMISSIONS AND CONFESSIONS 
GENERAL GROUNDS FOR 
EXCLUDING STATEMENTS 


§1.00. Invoiuntariness and coercion 
Michigan Vigilantes led by the brother 
of a murdered girl brutally tortured and 
pistol-whipped defendants into confessing 
to the crime. The statements were ordered 
suppressed at a pretrial hearing, but sub- 
sequently the same judge, sitting without 
a jury, admitted the coerced confession 
of one of the defendants for purposes of 
impeaching him after he had taken the 
stand. 

Held, in affirming conviction, that while 
it is an error to admit evidence of coerced 
confession for impeachment purposes, the 
error here was harmless in view of the 
facts that the judge was well aware of the 
manner in which the confession had been 
extracted, that defense counsel had not 
requested another trial judge, that there 
was sufficient evidence to convict, and 
that despite ample evidence of premedita- 
tion, the trial court had brought in a ver- 
dict of guilty of second-degree murder. 
People v. Harris, 246 N.W.2d 406 (1976), 
13 CLB 313. 


§1.30. Product of an illegal arrest or 
search 

Court of Appeals, 10th Cir. Habeas cor- 
pus petitioner maintained that her confes- 
sion to state authorities had been obtained 
as the result of an illegal arrest, hence its 
admissibility should be judged by Fourth 
as well as Fifth Amendment standards. 
The district court, while agreeing with 
petitioner that the arrest had been illegal, 
declined to consider its impact upon the 
admissibility of the confession in view of 
the fact that defendant had been accorded 
sufficient Miranda warnings and that the 


case had been tried prior to the Supreme 
Court’s decision in Brown v. Illinois, 422 
U.S. 590 (1975). Held, the district court 
had erred in ruling that Brown could not 
be retroactively applied. The Supreme 
Court in Brown had held that an illegal 
arrest was a factor in “determining if a 
confession met Miranda _ standards.” 
Stevens v. Wilson, 534 F.2d 867 (1976), 
13 CLB 130. 


MIRANDA 


§1.98. Miranda—in general 

Court of Appeals, i@th Cir. See Stevens 
v. Wilson, 534 F.2d 867 (1976), 13 CLB 
130, CLD § 1.30. 


§2.10. Sufficiency of warnings 

Court of Appeals, 4th Cir. On April 19, 
1976, a national bank in Virginia was 
robbed by a lone gunman. About two 
weeks later, Washington, D.C. police ar- 
rested Sledge on an unrelated charge. He 
was given Miranda warnings orally and 
was jailed. 

Shortly thereafter, two FBI agents went 
to the jail to see him. They identified 
themselves, told him that they were there 
to see him about the bank robbery, and 
told him that a warrant for his arrest had 
been issued. 

The defendant said that he could read 
and write, and was handed a standard 
Miranda advice-of-rights form. The de- 
fendant was asked to read the form (ap- 
parently to himself), and the agents 
watched him read it. An agent asked 
Sledge whether he understood his rights, 
to which he answered affirmatively, and 
then Sledge signed the form. 

It was undisputed that neither of the 
agents orally gave Sledge the Miranda 
warnings. The defendant then admitted 
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his involvement in the robbery. The court 
ruled on the Miranda issue as follows: 


“We agree with the First, Third, Ninth, 
and Tenth Circuits that it is not essen- 
tial that the warnings required by 
Miranda v. Arizona, supra, must be 
given in oral rather than written form. 
Here the defendant admitted he could 
read and write, was given a legally 
sufficient rights form, was observed 
reading it, orally admitted that he fully 
understood his rights and then signed a 
legally sufficient waiver form.—Convic- 
tion upheld.” 


United States v. Sledge, 546 F.2d 1120 
(1977), 13 CLB 296. 


Alabama Miranda warnings were not 
rendered defective because of the failure 
to add the words “free of charge” to the 
statement, “If you cannot afford a lawyer, 
one will be appointed for you before any 
questioning if you wish.” Defendant also 
contended that the Miranda warnings 
were defective because he was not in- 
formed that he had the right to stop an- 
swering questions at any time after he 
started until such time as he could have 
the presence of a lawyer with him. This 
contention was not “well taken,” said the 
court. The warning given clearly stated, 
“You also have the right to stop answering 
at any time until you talk to a lawyer.” 
Batteaste v. State, 331 S.E.2d 832 (1976), 
13 CLB 77. 


§2.11. Time of warning 

Minnesota Defendant’s wife called the 
police to report an abduction. When the 
officers arrived, they requested that defen- 
dant open the trunk of his car. After some 
initial hesitation, he complied and police 
found two stacks of money inside, totaling 
$13,000. 

These circumstances seemed suspicious 
enough to induce the officers to accord 
defendant “precautionary Miranda warn- 
ings” before questioning him and his wife 
about the disappearance of their child. 
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Defendant responded, “Don’t bother me,” 
to their questions and instructed his wife 
not to tell them anything, claiming that he 
could “handle this.” The officers then re- 
sumed their request that defendant tell 
them about the circumstances of the kid- 
napping. Later, after receiving Miranda 
warnings, defendant made a statement 
which incriminated him in a robbery. 

At his ensuing trial for the robbery, the 
trial court admitted evidence of the in- 
criminating statement over defense ob- 
jections that questioning should have 
ceased from the time that he had indi- 
cated his desire to remain silent. 

Held, in affirming conviction, that under 
the circumstances, defendant’s initial in- 
terrogation did not occur while he was in 
custody or at a point where “police-initi- 
ated questioning has focused on the per- 
son questioned as being involved in a 
particular crime.” State v. Carl, 246 N.W. 
2d 192 (1976), 13 CLB 224. 


§2.35. Silence as an admission 

United States Supreme Court Defen- 
dants in two state narcotics sale cases 
testified that a police informant had 
framed them by planting money in their 
car for an unintended and uncompleted 
sale to him of marijuana. Over defense 
objection, the prosecutor, as part of a 
wide-ranging cross-examination for im- 
peachment purposes, and in an effort to 
undercut the explanation, asked each de- 
fendant at his respective trial why he had 
not told the frame-up story to the police 
at the time of his arrest. 

Held, that the use for impeachment pur- 
poses of defendants’ silence, at the time of 
arrest and after they received Miranda 
warnings, violated the due process clause 
of the Fourteenth Amendment. Post- 
arrest silence following Miranda warnings 
is “insolubly ambiguous,” said the Court. 
Moreover, it would be fundamentally un- 
fair to allow silence to be used to impeach 
an explanation subsequently offered at 
trial, since Miranda warnings contain an 
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“implicit” assurance “that silence will 
carry no penalty.” Doyle v. Ohio, 96 
S. Ct. 2240 (1976), 13 CLB 62. 


Florida Officer’s testimony that after ar- 
rested defendant was given his Miranda 
warnings, he voluntarily said that he knew 
his constitutional rights, but did not wish 
to speak until he saw his lawyer and that 
questioning was then terminated, was not 
fundamental error. Rationale for the hold- 
ing was that the officer’s testimony did not 
constitute any comment upon the defen- 
dant’s having stood mute in the face of an 
accusation, since questioning was termi- 
nated before any effort was made by the 
officer to confront him with any accusa- 
tion of guilt or any incriminating evidence. 
Mansfied v. State, 338 So. 2d 857 (1976), 
13 CLB 303. 


§2.60. Applicability of Miranda to other 
proceedings 

Florida See In re Beverly, 342 So. 2d 481 

(1977), 13 CLB 442, CLD § 89.70. 


§2.70. Use of statement obtained in 
violation of Miranda 

United States Supreme Court The Court 
upheld the admissibility of a confession 
where the defendant, who came volun- 
tarily to the police staton, was immediate- 
ly informed that he was not under arrest, 
and gave a half-hour interview during 
which he confessed to burglary. After the 
defendant confessed, he was given his 
Miranda warnings before a taped confes- 
sion was taken. 

The Court held that the defendant, who 
left the police station immediately after 
the interview, had not been in custody or 
otherwise deprived of his freedom of ac- 
tion in any significant way, and that the 
Miranda warnings were not necessary at 
the start of the interview. 

The Court noted that Miranda was to 
apply only to custodial interrogation, 
“questioning initiated by law enforcement 
officers after a person has been taken into 
custody or otherwise deprived of his free- 


dom of action in any significant way,” cit- 
ing Miranda v. Arizona, 384 U.S. 436, 444 
(1966). Oregon v. Mathiason, 97 S. Ct. 
711 (1977) 13 CLB 286. 


Indiana Following his arrest for murder, 
defendant admitted to interrogating de- 
tective that he had shot at the victim. The 
statement was suppressed by the trial 
court from use by the state in its case-in- 
chief because it had been taken after de- 
fendant had indicated a desire to have 
counsel present. After defendant (who 
pleaded insanity ) took the stand and testi- 
fied that he did not remember the shoot- 
ing, the trial court, however, permitted 
the detective to so testify in rebuttal. 

On appeal from his ensuing conviction, 
defendant cited a state decision support- 
ing the inadmissibility of a statement 
elicited after an individual in custody in- 
dicated his desire to consult with an attor- 
ney. The appellate court, citing, among 
other cases, Harris v. New York, 401 U.S. 
222, held that while the statement was 
inadmissible during the state’s case-in- 
chief, it was admissible to rebut defen- 
dant’s assertion that he did not remember 
the shooting. Stevens v. State, 354 N.E.2d 
727 (1976), 13 CLB 224. 


PROCEDURAL QUESTIONS RE 
ADMISSIBILITY OF STATEMENTS 


§3.00. Procedure for determining 
admissibility 

Florida It was reversible error to permit 
a police officer to testify that after defen- 
dant had been arrested and the officer had 
given him the proper Miranda warnings, 
defendant had stated that he did not know 
and had never met or seen the victim of 
the crime and did not want to talk to the 
officer anymore. 

The instant case, said the Florida court, 
was not significantly distinguishable in 
principle from a landmark Florida case 
wherein it had been held that a mistrial 
should have been granted when a state 
witness let it be known to the jury that 





CRIMINAL LAW BULLETIN 


the defendant had refused to sign a 
waiver of his Miranda rights. Lucas v. 
State, 335 So. 2d 566 (Fla. App. 1976), 
13 CLB 145. 


B. RIGHT TO COUNSEL 


TYPE OR STAGE 
OF PROCEEDING 


§5.05. Absence of counsel during portion 
of proceedings 

United States Supreme Court Affirming 
the appeals court ruling on the ground 
that the respondent was denied his right 
to the assistance of counsel, the Court set 
forth the basic test to be applied in de- 
termining whether the right to counsel has 
attached: 


“Whatever else it may mean, the right 
to counsel granted by the Sixth and 
Fourteenth Amendments means at least 
that a person is entitled to the help of 
a lawyer at or after the time that judi- 
cial proceedings have been initiated 
against him—‘whether by way of formal 
charge, preliminary hearing, indictment, 
information, or arraignment.’ Kirby v. 
Illinois, 406 U.S. 682.” 


When applying this test to the facts 
before it, the Court had little trouble 
reaching the conclusion that the right to 
counsel had attached by the time the in- 
criminating statements were made. A 
warrant had been issued for the respon- 
dent’s arrest; he had been arraigned on 
that warrant; and he had been committed 
by the Court to confinement in jail. Brew- 
er v. Williams, 97 S. Ct. 1232 (1977), 13 
CLB 410. 


Court of Appeals, 9th Cir. The U.S. Su- 
preme Court held in Massiah v. United 
States, 377 U.S. 201 (1965), that a defen- 
dant’s Sixth Amendment right to counsel 
was violated by police surveillance of a 
conversation between defendant and a 
confederate cooperating with police, when 
defendant was under indictment for viola- 
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tion of federal narcotics laws. In the in- 
stant case, a federal felony complaint in- 
volving counterfeiting had been filed 
against defendant in January 1976, but 
was shortly thereafter dismissed. Five 
months later, federal agents, cooperating 
with a confederate of defendant, made a 
tape recording of an incriminating tele- 
phone conversation between defendant 
and the confederate. Defendant took the 
position that his Sixth Amendment right 
to counsel was violated even though he 
was not under indictment at the time the 
telephone in question was recorded. 

Held, in affirming conviction, that there 
was no obligation to give defendant the 
right-to-counsel warning before the tele- 
phone conversation since “no new indict- 
ment had been brought against appellant 
and for aught we know sufficient evidence 
might never have been obtained for an- 
other indictment.” United States v. 
DeVaughn, 541 F.2d 808 (1976), 13 CLB 
217. 


Maryland Defendant was convicted of 
“unlawfully using a handgun in the 
commission of a felony or a crime of 
violence and on three separate charges 
of robbery with a dangerous and deadly 
weapon,” all of which grew out of the 
same incident. At the trial, a police officer 
was permitted by the court to testify as 
to a conversation with the defendant that 
took place subsequent to the defendant's 
indictment. According to the officer, the 
defendant had voluntarily contacted the 
police department by telephone and re- 
quested that a member of the depart- 
ment “come down to talk with him about 
certain matters.” In compliance with that 
request, the officer stated that he visited 
the defendant in jail and that the defen- 
dant admitted that he “knew” the govern- 
ment’s case against him for armed rob- 
bery was strong. 

In reversing the decision of the court 
of special appeals, which found that the 
officer’s testimony was inadmissible under 
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the principles set forth by the Supreme 
Court in McLeod and Massiah, the Mary- 
land Court of Appeals agreed with the 
overwhelming majority of courts which 
take the position that 


“Massiah prevents the admissibility of 
incriminating statements only when ‘law 
enforcement authorities have “deliber- 
ately elicited” incriminating statements 
from a defendant . . . by direct interro- 
gation or by surreptitious means, and 
that ‘[t]he rule does not apply to spon- 
taneous or voluntary statements made 
by the defendant in the presence of 
government agents .. .’” (citing cases). 


The court in Blizzard clearly joined the 
ranks of the majority by holding that “we 
do not perceive Blizzard to have been 
denied the right of counsel nor do we 
find that he has been compelled to give 
evidence against himself in a criminal 
case.” Maryland v. Blizzard, 366 A.2d 
1026 (1976), 13 CLB 320. 


§5.22. Right to counsel of one’s own 
choosing 

Court of Appeals, 9th Cir. Defendant was 
arrested for possession of unregistered 
machine guns. When taken for interro- 
gation and accorded his Miranda warn- 
ings, defendant requested to have a Mr. 
Monroe, his attorney, present. The fed- 
eral agents, believing that the attorney 
was possibly an illegal conduit of mes- 
sages between defendant and his unap- 
_prehended confederates whom they were 
hoping to trap, refused his request, where- 
upon defendant confessed. 

Trial court suppressed the confession 
on the ground that defendant had been 
entitled, under Miranda, to the attorney 
of his choice, and that if the government 
had not wished to contact said attorney 
because it would interfere with capture 
of his confederates, it should have de- 
sisted from interrogating him. 


Held, in affirming suppression, that 
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where, as here, an individual states that 
he wants an attorney, the interrogation 
must cease until an attorney is present. 
United States v. Kinsman, 540 F.2d 1017 
(1976), 13 CLB 215. 


§5.40. Sentencing 

United States Supreme Court In reversing 
and remanding for further proceedings, 
the Court distinguished the landmark case 
of Williams v. New York, 337 U.S. 241 
(1949), where the Court affirmed a trial 
judge’s imposition of the death sentence 
in reliance on material contained in a 
probation department report. 

The Court noted that, in Williams, the 
defendant’s background contained in the 
presentence report was described in detail 
by the trial judge in open court. Here, 
however, the trial judge did not state on 
the record the substance of the confiden- 
tial portion of the presentence report that 
he considered material. “There was, ac- 
cordingly, no similar opportunity for pe- 
titioner’s counsel to challenge the accuracy 
or materiality of any such information.” 

The Court also declared that the sen- 
tencing process, like the trial itself, must 
satisfy all due process requirements: “The 
sentencing is a crucial stage of the crimi- 
nal proceeding at which he is entitled 
to the effective assistance of counsel. 
Mempa v. Rhay, 389 U.S. 128.” Gardner 
v. Florida, 97 S. Ct. 1197 (1977), 13 CLB 
411. 


§7.10. Conflict of interest in joint 
representation 

Court of Appeals, 3d Cir. In connection 
with a grand jury investigation into the 
National Maritime Union for possible 
violations of the Internal Revenue Code, 
nine officers and employees of the union 
were subpoenaed to testify. All nine re- 
tained the same attorney and subsequently 
invoked the protections of the Fifth 
Amendment before the grand jury. The 
government moved for an order requiring 
separate legal representation. The district 
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court granted the order on the ground 
that “the nine have banded together for 
this joint representation in an effort to 
stand or fall together in this grand jury 
investigation” and thus to impede or frus- 
trate the process. 

The Third Circuit reversed the order 
on the ground that the record was wholly 
devoid of any evidence of a banding to- 
gether to frustrate the investigation other 
than the fact of the attorney's joint repre- 
sentation of the witnesses and the fact 
that they had evoked the protections of 
the Fifth Amendment when called to 
testify. These facts, standing alone were 
insufficient to demonstrate such an effort 
and “could not serve to vitiate the impor- 
tant right to legal representation of one’s 
own choosing.” Matter of Grand Jury 
Empaneled Jan. 21, 1975, 536 F.2d 1009 
(1976), 13 CLB 139. 


WAIVER OF RIGHT TO COUNSEL 


§7.72. Right to defend pro se 

Court of Appeals, 10th Cir. Defendant 
was permitted at his first trial to assist 
personally 
witnesses. Prior to his second trial, there 
were several hearings on the self-repre- 
sentation issue. A back-and-forth se- 
quence of events unfolded during these 
hearings: Defendant would initially re- 
quest that he be allowed to make open 
and closing statements as well as conduct 
cross-examinations, the trial judge would 
agree to permit defendant to cross-exam- 


counsel by cross-examining 


ine certain witnesses but refuse to allow 
him to make opening and closing state- 
ments, whereupon defendant would re- 
luctantly demand that he be allowed to 
proceed pro se. When the court would 
grant this request, defendant would back 
off and again renew his demand to be 


allowed to assist counsel by presenting 


opening and closing statements as well 
as conduct cross-examinations. When this 
was denied, defendant would renew his 


demand that he proceed pro se. The 
court, tiring of this procedure, finally 
denied defendant's last motion to pro- 
ceed pro se. 

On appeal from his ensuing conviction, 
defendant argued that the trial court 
erred (1) in denying him the right to 
represent himself, with assistance of coun- 
sel, defendant having wished to conduct 
portions of the trial; and (2) in denying 
outright his request to represent himself 
without assistance of counsel. In support 
of these positions, he cited 28 U.S.C.A. § 
1654, which allows parties to plead and 
conduct their own cases in federal courts 
personally or by counsel, and Faretta v. 
California, 422 U.S. 806, construing the 
Sixth Amendment guarantee to include a 
constitutional right of self-representation. 

Held, in affirming conviction, that the 
statutory and constitutional right to self- 
representation must be “clearly and un- 
equivocally” asserted before trial. 

The court rejected defendant's argu- 
ment that the right to self-representation, 
when read in combination with the Sixth 
Amendment right to assistance of counsel, 
guaranteed him a right to represent him- 
self in conjunction with the assistance of 
counsel. Permission for such “hybrid rep- 
resentation,” said the court of appeals, is 
in the discretion of the trial court. United 
States v. Bennet, 539 F.2d 45 (1976), 13 
CLB 144. 


§7.80. Sufficiency of advice re the right 
to counsel 

Illinois Prior to defendants’ trial for theft, 
they were advised by the court of their 
right to legal representation and to have 
counsel appointed, should they be unable 
to afford counsel. Defendants stated that 
they did not wish to be represented by 
attorneys. 

On appeal from their ensuing convic- 
tions, however, they contended that they 
had not “knowingly and _ intelligently” 
waived their right to the assistance of 
counsel because, according to their inter- 
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pretation of Faretta v. California, 422 U.S. 
806, the court had failed in its duty to 
apprise them of the dangers and disad- 
vantages of self-representation. 

Held, in affirming convictions, that there 
is no constitutional requirement that a 
defendant be apprised of the dangers and 
disadvantages of self-representation be- 
fore he may validly waive his right to the 
assistance of counsel. People v. Anthony, 
355 N.E.2d 680 (Ill. App. 1976), 13 CLB 
226. 


C. RIGHT OF CONFRONTATION 


§7.98. Right of confrontation—in general 
Oregon After a second trial on charges of 
sodomy and rape, defendant was con- 
victed on all counts of a multicount in- 
dictment. His first trial ceased when a 
mistrial was declared after defense coun- 
sel, in his opening statement, made refer- 
ences to complainant’s prior sexual con- 
duct, in violation of state law. 

Before the second trial commenced, de- 


fendant moved to dismiss on grounds of 


double jeopardy. In agreeing that the 
second trial was indeed barred, the Ore- 
gon Supreme Court ruled that the stat- 
ute precluding evidence of a complain- 
ant’s prior sexual conduct had been un- 
constitutionally applied to the defendant, 
since it deprived him of the right of con- 
frontation. 
The court stated: 


“We cannot speculate as to whether 
the jury, as sole judge of the credibility 
of a witness, would have accepted [the 
defense] line of reasoning had counsel 
been permitted to fully present it. But 
we conclude that the jurors were en- 
titled to have the benefit of the defense 
theory before them so that they could 
make an informed judgment as to the 
weight to piace on [the] testimony.” 


State v. Jalo, 557 P.2d 1359 (1976) (en 
banc), 13 CLB 316. 


D. SEARCH AND SEIZURE 
(including eavesdropping ) 


§9.01. What constitutes an arrest 

Court of Appeals, 5th Cir. During an in- 
vestigation following the robbery of a post 
office and the murder of a postal employ- 
ee, federal agents knocked on the de- 
fendant’s door, identified themselves, and 
asked defendant to accompany them to 
headquarters for questioning. Defendant 
agreed, and was taken to headquarters, 
read Miranda rights, and questioned. Dur- 
ing the questioning, he admitted to par- 
ticipating in the crime. 

The defendant moved to suppress all 
evidence obtained during the interview, 
claiming that his initial encounter and 
his journey to the federal building con- 
stituted an arrest without probable cause. 
The district court denied the motion to 
suppress. 

Held, conviction affirmed. The court 
noted that the investigators had pointedly 
advised that he was not under arrest, and 
that he would be driven home after the 
interview. The defendant’s own expecta- 
tions that he would eventually be ar- 
rested could not convert an otherwise in- 
nocent request to talk to investigators 
into a Fourth Amendment seizure. United 
States v. Brunson, 549 F.2d 348 (1977), 
13 CLB 418. 


West Virginia The West Virginia Code 
provides that a lawful arrest may be ef- 
fected and a test for alchohol may be 
administered incident thereto at the di- 
rection of the “arresting law enforcement 
officer having reasonable grounds to be- 
lieve the person to have been driving a 
motor vehicle while under the in- 
fluence of intoxicating liquor.” 

In the instant case, two officers arrived 
at the scene of a two-car accident to find 
defendant driver in a “groggy” condition 
and smelling of alcohol. Thereafter, a 
blood test was administered. 

The officers admitted that no citation 
was issued to the defendant on the night 
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of the accident, and that an arrest war- 
rant was not issued until fourteen days 
after the accident. 

Held, in reversing defendant’s convic- 
tion, that the results of the blood test and 
the evidence surrounding the taking of 
the blood sample were inadmissible. Ad- 
mission of test results, said the court, de- 
pends upon whether the blood test was 
administered “incidental to a lawful ar- 
rest.” 

The court said: 


“In the case of a charge of driving un- 
der the influence of intoxicating liquor, 
a warrantless arrest is lawful only when 
an officer with reasonable grounds to 
believe the offense to have been com- 
mitted effects an actual restraint by 
taking the offender immediately before 
a justice or court having jurisdiction of 
the offense or else effects a constructive 
restraint by the issuance of a citation 
when for good cause he cannot com- 
ply with the provisions of W. Va. Code, 
17C-19-3, as amended.” 


State v. Byers, 224 S.E.2d 726 (1976), 13 
CLB 85. 


§9.02. Constitutionally protected areas 
Court of Appeals, D.C. Cir. A letter des- 
tined for defendant was opened by a 
customs official without a search warrant, 
The court re- 
versed conviction on the ground that First 
and Fourth Amendment considerations re- 
quired a search warrant. 

In so holding, the court rejected the 
government's contention that letters en- 
tering the country through the mails were 
logically indistinguishable from packages 
entering the country through the mails. 
Such packages have been deemed to come 
within the “border search” exception to 
the Fourth Amendment requirement of 
probable cause and the obtaining of a 
search warrant, the post office serving as 
the “functional equivalent” of a border 
checkpoint. Although the court conceded 


and heroin was found. 
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that there was a point at which a “letter” 
might assume the attributes and size of a 
“package,” that is, that the distinction be- 
tween a letter and a package was a mat- 
ter of degree, the distinction was, never- 
theless, necessary to draw because of 
overriding First Amendment considera- 
tions. In the words of Justice Holmes, 
“The use of the mails is almost as much 
a part of free speech as the right to use 
our tongues.” United States v. Ramsey, 
538 F.2d 415 (1976), 13 CLB 143. 


Florida Defendants were convicted of 
possession of marijuana. The marijuana 
was found in defendant Laird’s apartment 
and it was argued on appeal that the con- 
stitutional right to privacy protected Laird 
from prosecution. The court examined 
leading right-to-privacy cases and con- 
cluded that possession of marijuana in 
a private home did not fall within this 
right. However, the court left open the 
possibility of examining equal protection 
arguments in future cases. The dissent 
argued that the constitutional right to 
privacy protects the defendants from 
prosecution. Laird v. State, 342 So. 2d 
962 (1977), 13 CLB 438. 


Florida Police officers, stationing them- 
selves in a little-used alley behind de- 
fendant’s residence, and peering between 
parted drapes and through a sheer win- 
dow curtain with the aid of binoculars, 


observed defendant and another man 
pessing a cigarette held in a pair of scis- 
sors back and forth. Concluding that a 
marijuana party was in progress, the 
officers effected a warrantless entry, ar- 
rested defendant, and seized the evidence. 

Held, in sustaining defendant's misde- 
meanor conviction for unlawful possession 
of marijuana, that the officers had prob- 
able cause to arrest and that the evidence 
had been obtained pursuant to a2 lawful 
arrest. The officers had a right to be in 
the alley, and there was nothing unlaw- 
ful in their use of binoculars. 

A dissenting opinion maintained that 
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defendant had exhibited an actual (sub- 
jective) and reasonable expectation of 
privacy and that the conduct of the police 
“in peering through what amounts to a 
crack in the wall of defendant’s home in- 
fringes on defendant’s constitutionally 
protected right to be free of warrantless 
governmental intrusion into his home.” 
State v. Thompson, 241 N.W.2d 511 
(1976), 13 CLB 79. 


South Carolina At the time he was pro- 
cessed into the county jail, a pretrial de- 
tainee signed a card authorizing jail offi- 
cials to read his mail. The jailor, who 
routinely scanned outgoing mail as a se- 
curity precaution, allowed a detective — 
who was not connected with the operation 
of the jail and who was exclusively con- 
cerned with discovering evidence against 
the detainee—to read and photocopy 
some incriminating letters written by the 
detainee to a witness. At the ensuing 
trial, these letters were admitted into 
evidence over defense objection, and de- 
fendant was convicted. 

The court, noting that defendant was 
not a convicted prisoner, but a detainee 
awaiting trial, reversed on the ground 
that the warrantless, exploratory search 
was without legitimate purpose or prob- 
able cause or exigent circumstances in 
violation of the Fourth Amendment, and, 
additionally, was in violation of defen- 
dant’s right “to be able to communicate 
without the uninvited ears and eyes of 
the government.” At the very heart of 
the fair trial process, said the court, was 
the right to communicate privately with 
associates to develop a possible defense. 
State v. Ellefson, 224 S.E.2d 666 (1976), 
13 CLB 78. 


BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§9.10. Search warrant—in general 
United States Supreme Court In a per 
curiam decision, the Court held that the 
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protections afforded by the Fourth and 
Fourteenth Amendments are violated by 
the issuance of search warrants by a 
justice of the peace who receives a fee for 
each warrant issued, but receives nothing 
for denial of a warrant. 

Connolly's house was raided, pursuant 
to a search warrant issued by a justice of 
the peace, and marijuana found there was 
seized. At his trial, Connolly moved to 
suppress the evidence on the ground that 
the justice who had issued the warrant 
was not a “neutral and detached magis- 
trate” because he had a pecuniary interest 
in issuing the warrant. 

The Court said, 


“The situation, is one which offers ‘a 
possible temptation to the average man 
as a judge .. . or it might lead him not 
to hold the balance nice, clear and true 
between the State and the accused.’ 
It is, in other words, another situation 
where the defendant is subjected to 
what surely is judicial action by an of- 
ficer of a court who ‘has a direct, per- 


sonal, substantial, pecuniary interest’ 
in his conclusion to issue or to deny the 
warrant.” 


Connolly v. Georgia, 97 S. Ct. 546 (1977), 
13 CLB 289. 


Court of Appeals, 7th Cir. The defendant 
was convicted of possessing firearms not 
registered to him. 

Held, conviction affirmed. The sole 
issue before the court was whether the 
search warrant contravened the Fourth 
Amendment by not describing the place 
to be searched with sufficient particularity. 

The court addressed itself to the defen- 
dant’s argument that the fruits of the 
search should have been suppressed be- 
cause the warrant failed to indicate which 
apartment was to be searched in the build- 
ing specified in the warrant. 

The court found, however, that the case 
fell within the exception noted in the 
Hinton case, where it was stated that 
probable cause must be shown for search- 
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ing each residence “unless it be shown 
that, although appearing to be a building 
of several apartments, the entire building 
is actually being used as a single unit.” 
United States v. Gusan, 549 F.2d 15 
(1977), 13 CLB 417. 


Court of Appeals, 8th Cir. During the 
course of a bank robbery, a teller placed a 
quantity of “bait money” in the robber’s 
money sack. “Bait money” is money that 
has been specially put aside with the serial 
numbers recorded. Subsequently, a search 
warrant was issued against defendant di- 
recting the seizure of “$5,815.25, part of 
which is bait money.” 

Defendant contended that the bait 
money should have been suppressed since 
the language of the search warrant was 
impermissibly general in that it failed to 
list the serial numbers. 

Held, in affirming conviction, that there 
is a practical margin of flexibility per- 
mitted by the constitutional requirement 
for particularity in the description of items 


to be seized and that the language of the 
warrant was sufficiently specific. United 
States v. Davis, 542 F.2d 743 (1976), 13 
CLB 215. 


Court of Appeals, 9th Cir. See United 
States v. Daniels, 549 F.2d 665, 13 CLB 
420, CLD § 9.35. 


§9.15. Sufficiency of underlying affidavit 
Court of Appeals, 5th Cir. The defen- 
dants were convicted, in a Texas district 
court, of conspiracy to distribute heroin 
and cocaine, and they appealed. The de- 
fendants argued that a wiretap order is 
improper unless the government authen- 
ticates the signature of the Department of 
Justice official authorized to sign the ap- 
plication for such order. 


Held, convictions affirmed. 


“Mandating signature authentication — 
especially absent any allegation or ev- 


idence or irregularity — would represent, 
however, a cumbersome and inefficient 
mode of overseeing compliance with 
proper approval procedures. Requiring 
that the government ‘prove up’ the au- 
thorizing signature of the attorney gen- 
eral or specially designated assistant 
every time it wishes to introduce wire- 
tap evidence at a criminal trial would 
insure a field day for captious and cost- 
less technical objections, yet give little 
assurance of effectively screening out 
wiretap evidence obtained without the 
prescribed authorization.” 


United States v. De La Fuente, 548 F.2d 
528 (1977), 13 CLB 426. 


Court of Appeals, 6th Cir. The defendants 
were convicted before the U.S. District 
Court for the Western District of Mich- 
igan of armed robbery of a bank, and they 
appealed. 

Held, convictions affirmed. One of the 
arguments raised by the defendants on 
appeal was that the evidence seized 
should be suppressed because of erroneous 
statements contained in the affidavits sup- 
porting the search warrants. 

The court said: 


“There are two circumstances which 
we believe authorize the impeachment 
of an affidavit which on its face is suffi- 
cient probable cause for issuance of the 
warrant. The first of these consists of 
knowing use of a false statement by 
the affiant with intent to deceive the 
COUKT...<. 


“The second circumstance arises when a 
law enforcement agent recklessly asserts 
a statement essential to establishment 
of probable cause. .. .” 


In applying these principles to the case 
before it, the court concluded that the 
district court correctly found that “the 
misstatements were not material to the 
issue of probable cause and resulted from 
good faith error. . . .” United States v. 
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Roberts, 548 F.2d 665 (1977), 13 CLB 
419. 


Court of Appeals, 7th Cir. On appeal from 
his conviction for possession of an un- 
registered firearm, the defendant argued 
that the shotgun must be suppressed be- 
cause the affidavit to the search warrant 
was defective in that it failed to establish 
probable cause for believing that the gun 
was unregistered and that it failed to suf- 
ficiently establish the informant’s reliabil- 
ity. 

The conviction was sustained as the 
court held that an agent is not required 
to determine whether or not a weapon is 
registered before seizing it. Once a weap- 
on is identified as a firearm required to be 
registered, there is probable cause to be- 
lieve that it is illegally possessed. More- 
over, the court noted that a sawed-off 
shotgun “is not an intrinsically innocent 
object” and that “possession of it is a 
serious crime, except under extraordinary 
circumstances.” 

As to the informant’s reliability, the 
court held that the affidavit provided a 
sufficient basis for determining the in- 
formant’s reliability, even though it failed 
to state the source of the agent’s informa- 
tion. The court reasoned that there was 
nothing on the face of the affidavit to in- 
dicate reliance by the affiant on an un- 
official source or rumor to verify the in- 
formant’s past record. United States v. 
Brown, 548 F.2d 204 (1977), 13 CLB 419. 


Court of Appeals, 9th Cir. The defendants 
had been convicted of carrying on an il- 
legal gambling business, and they ap- 
pealed. At issue was whether the affidavits 
offered for wiretap authorizations were 
sufficient. 

Held, on appeal, some of the wiretap 
applications were indeed based on insuffi- 
cient affidavits requiring the suppression 
of tainted evidence. Citing 18 U.S.C. § 
2518 and leading cases, the court held that 
the affidavits, read in their entirety, must 
give a factual basis sufficient to show that 
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ordinary investigative techniques have 
failed or will fail in the particular case at 
hand. This may be accomplished by a 
description of the particular illicit oper- 
ation’s peculiarities that necessitate a wire- 
tap and of the previously tried unsuccess- 
ful investigatory efforts of the police. 

Where the affidavit does not spell out 
good-faith attempts to investigate, the po- 
lice have to justify why normal investiga- 
tive techniques were not employed, per- 
haps by showing that the techniques 
would fail, if tried, or would be too 
dangerous. United v. Spagnuolo, 549 F.2d 
705 (1977), 13 CLB 426. 


§9.30. Manner of execution 

Louisiana See Kyle v. City of New 
Orleans, 342 So. 2d 1257 (La. App. 1977), 
13 CLB 444, CLD § 87.10. 


§9.33. Justifiable seizure 
Washington Police officers obtained a 
warrant to search defendant’s dwelling 


for narcotics. As they effected entry, de- 
fendant was heard flushing the bathroom 


toilet. The officers went outside and 
opened a septic tank located about 6 feet 
from the bedroom where they found a 
condom containing 15.6 grams of heroin. 
Defendant unsuccessfully moved to sup- 
press on the ground that the heroin had 
been seized outside the physical scope 
of the warrant. 
Held, in sustaining conviction, that 


“Where, during the lawful search of a 
building, the physical senses of the of- 
ficers lawfully on the premises apprise 
them that occupants of the searched 
premises have, during or immediately 
preceding the search, thrown or re- 
moved something from the particular 
premises, if an article is found and taken 
during the search in such a place and 
under such circumstances as to leave a 
reasonable inference that it had been 
thrown or placed there during or im- 
mediately prior to the search, it consti- 
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tutes a seizure on or within the premises 
designated in the warrant.” 


State v. Smith, 552 P.2d 1059 (Wash. 
App. 1976), 13 CLB 146. 


§9.35. Items seizable 

Court of Appeals, 9th Cir. The defendants 
were convicted in federal district court of 
importing marijuana and possessing mar- 
ijuana with intent to distribute, and they 
appealed. 

Held, convictions affirmed. Certain 
letters seized in the search of the defen- 
dants’ residence were properly suppressed 
by the trial court since the warrant autho- 
rized the Drug Enforcement Administra- 
tion agents to search only for “marijuana, 
packaging material, and paraphernalia 
used in the smuggling, packaging and dis- 
tribution of controlled substances.” The 
court concluded, however, that a partially 
illegal search does not render the entire 
search illegal so as to require the suppres- 
sion of all evidence seized. The court 


stated that “The exclusionary rule does not 
require the suppression of otherwise legal 
seizures merely because they were part of 
the same search in which an illegal seizure 
occurred.” United States v. Daniels, 549 
F.2d 665 (1977), 13 CLB 420. 


§9.40. Necessity of obtaining a warrant 
Court of Appeals, 4th Cir. In appealing 
his conviction on drug charges, defendant 
argued that a beeper attachea to his 
vehicle constituted an unconstitutional 
search in violation of the Fourth Amend- 
ment, and that any evidence resulting 
from the use of the tracking device should 
therefore be suppressed. 

The court sidestepped the issue and 
ruled that the district court’s findings 
(that the officers had not relied on the 
beeper) were not clearly erroneous. 

The Fourth Circuit termed the defen- 
dant’s constitutional arguments “ably ad- 
vanced” and declined to consider them. 
United States v. Woodward, 546 F.2d 576 
(1976), 13 CLB 292. 


Michigan The defendant had been con- 
victed of conspiracy to burn real property 
and of burning insured real property with 
intent to defraud after a fire occurred in 
premises leased by him for a retail furni- 
ture business. 

Physical evidence, taken by police and 
fire officials without a search warrant from 
the premises after the fire was extin- 
guished, was admitted at his trial over his 
objections. 

Held, on appeal, reversed for new trial. 
The Michigan Supreme Court ruled that 
once a fire has been extinguished and the 
firefighters have left the scene, a warrant 
is required to reenter and search the prem- 
ises, unless there is consent or the premises 
have been abandoned. People v. Tyler, 
250 N.W.2d 467 (1977), 13 CLB 436. 


§10.20. Manner of making arrest or 
entering premises as affecting 
validity of subsequent arrest or 
search 

United States Supreme Court Held, that 
the police, who had concededly acted 
upon probable cause, had sought to effec- 
tuate an arrest in a “public” place, within 
the meaning of the Fourth Amendment, 
notwithstanding the fact that defendant 
had been standing in the doorway of her 
residence. This was so, said the Court, 
because she could not at the time have 
had any expectation of privacy, being then 
“not merely visible to the public but as 
exposed to public view, speech, hearing 
and touch as if she had been standing 
completely outside her house.” 

Defendant could not, moreover, thwart 
an otherwise proper arrest by retreating 
into her house. In view of the need to act 
quickly to prevent destruction of the ev- 
idence, it was ~cessary to follow her 
inside, and thi ituted “hot pursuit” 
notwithstandir absence of any ex- 
tended hue « -. in and about the 
public streets ‘h:- a warrantless entry 
to make the arre:. vas justified. United 
States v. Santana, S. Ct. 2406 (1976), 
13 CLB 63. 
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§10.25. Permissible scope of incidental 
search 

Georgia Appellate court, in analyzing 
U.S. Supreme Court’s holdings with re- 
spect to scope of search incidental to 
arrest took the position that the High 
Court has conte “a full circle” since hold- 
ing in Chimel'v. California, 395 U.S. 652 
(1967), that an arresting officer may 
search an arrestee’s person and only that 
area “within the immediate control” of 
arrestee. Any lingering doubt of this shift, 
said the Georgia court, 


“was dispelled by denial of certiorari in 
United States v. Roe, 495 F.2d 600, 603 
(10th Cir. 1974); cert. den. 419 U.S. 858, 
95 S.Ct. 107, 42 L.Ed.2d 92 (1975), 
which held that ‘[i]t now appears to be 
settled that an officer at the time of 
lawful custodial arrest may, without a 
warrant, make a ‘full’ search of the 
person of the accused [Robinson], a 
limited area within the control of the 
person arrested [Chimel], and of an 
automobile in his possession at the 
scene of the arrest for the discovery and 
preservation of criminal evidence 


[Adams].’” 


Glover v. State, 227 S.E.2d 921 (Ga. App. 
1976), 13 CLB 225. 


§10.50. General search 
New York Defendant, who had been 
served with a court-ordered warrant of 
eviction from his apartment for nonpay- 
ment of rent, was in the final stages of 
moving out. A city marshal arrived to 
oversee the process. Because he knew of 
defendant’s prior criminal activity, he 
brought two policemen along for protec- 
tion. While defendant was moving his 
belongings out of the apartment, the of- 
ficers took the opportunity to search the 
premises and found a quantity of drugs 
located under a stove. 

It was held, in reversing the conviction 
following the denial of a motion for sup- 
pression, that the warrantless search of 


defendant’s apartment had been unreason- 
able and, therefore, unconstitutional. 
Said the court: 


“A warrant to evict is a civil proceeding. 
As such . . . it is not directed to the 
police. On the other hand, a search 
warrant is addressed to a police of- 
ficer. .. . Moreover, a search warrant, 
‘particularly describing the place to be 
searched, and the persons or things to 
be seized, may only be issued ‘upon 
probable cause, supported by oath or 
affirmation.’ ” 


Moreover, said the court, in taking up the 
question of defendant’s reasonable expec- 
tation of privacy as a factor in determining 
the reasonableness of a warrantless search: 


“We do not believe that a tenant whc 
is about to be evicted should anticipate 
that police officers will be present tc 
conduct a general search for contraband 
on the pretense of ensuring the tota! 
removal of his belongings.” 


People v. Stadtmore, 382 N.Y.S.2d 80% 
(1976), 13 CLB 152. 


§11.30. Voluntariness of consent 
North Carolina A deputy sheriff went tc 
the defendant’s home shortly after mid 
night and asked for permission to search 
The defendant apparently agreed. 

However, when the defendant per 
mitted the officer to enter and search, hi 
was “pretty drunk,” according to anothe 
state witness. In fact, he was later takei 
to the drunk tank to spend the night. 

The court noted other factors: The de 
fendant was clearly a suspect in the bur 
glary, but no search warrant had bee 
sought; the defendant was not advisec 
that he did not have to consent to th 
search; and the defendant was not aske: 
to sign a consent form. 

From this record, the court ruled tha 
the state had not met its burden of prov 
ing that consent was freely and voluntari: 
given by clear and positive testimon) 
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White v. State, 545 S.W.2d 641 (1977), 
13 CLB 435. 


§14.00. Border searches 

United States Supreme Court The Court 
upheld the right of officers of the Border 
Patrol, stationed at permanent 
checkpoints (which are located on high- 
ways some distance north of the Mexican 
rehicle for 
“brief questioning of its occupants even 


when 


border), to stop any motor 
though there is no reason to believe that 
the particular vehicle contains illegal 
aliens.” Such “quite limited” intrusion on 
a motorist’s Fourth Amendment interests 
is mandated, the Court indicated, by the 
present-day formidable law-enforcement 
problem of interdicting the surreptitious 
flow of illegal entrants from Mexico. The 
Court described this limited intrusion as a 
process during which “all that is required 
of the vehicle’s occupant is a response to 
a brief question or two and possibly the 
production of a document evidencing a 
right to be in the United States.” More- 
over, “neither the vehicle nor its occupants 
is searched, and visual inspection of the 
vehicle is limited to what can be seen 
without a search.” 

The dissent argued that “The Court’s 
today virtually empties the 
Fourth Amendment of its reasonableness 
requirement by holding that law enforce- 
ment officials manning fixed checkpoint 
stations who make standardless seizures of 
persons do not violate the Amendment.” 
United States v. Martinez-Fuerte, 96 S. Ct. 
3074 (1976), 13 CLB 65. 


decision 


Court of Appeals, D.C. Cir. See United 
States v. Ramsey, 538 F.2d 415 (1976), 13 
CLB 143, CLD § 9.02. 


Court of Appeals, 9th Cir. Defendants 
launched a motorboat from a public boat- 
launching ramp in San Diego Bay, Cal. 
The boat, which was capable of overnight 
trips to Mexico, was observed by customs 
patrol officers returning to the same point 


the next day. The officers searched the 
boat and discovered 850 pounds of mar- 
ijuana. 

Maintaining that the search had been 
unreasonable, defendants moved to sup- 
press. The government did not deny the 
absence of probable cause here, but as- 
serted their right to conduct a “customs 
search” at a functional equivalent of a 
border pursuant to 19 U.S.C.A. § 1581(a). 
Motion was denied, and defendants were 
subsequently convicted. 

In remanding for a hearing on whether 
the fruits of the search should be sup- 
pressed, the court held that denial of the 
motion to suppress would be proper if the 
district judge (1) should find that the boat 
actually came from outside territorial 
waters, or (2) should find that there were 
“articulable facts to support a reasonably 
certain belief by the customs agent that 
the boat crossed from outside such ter- 
ritorial waters.” United States v. Tilton, 
524 F.2d 1363 (1976), 13 CLB 133. 


§14.10. Pl.in view 

Alabama Officers entered defendant's 
apartment pursuant to « warrant to search 
it for marijuana and related paraphernalia. 
Noticing a strip of photographic negative 
hanging from the ceiling, they moved the 
strip to a place where they could examine 
it in the light. The negatives revealed 
obscene photographs. 

The trial court refused to suppress the 
slides and the evidence obtained there- 
from on the ground that the slides were 
admissible as within the “plain view” ex- 
ception to the warrant requirement. 

Held, in reversing conviction, that the 
search did not fall within the plain view 
doctrine since, when first observed by the 
officers, it was not “immediately apparent” 
to them that they were evidence, instru- 
mentalities, or fruits of a crime. Anderson 
v. State, 555 P.2d 251 (1976), 13 CLB 225. 


Pennsylvania Defendant grew a quantity 
of marijuana in a field belonging to his 
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mother located off a dirt road behind high 
embankments. The field, moreover, was 
posted at regular intervals with “no tres- 
passing” signs and was surrounded by 
barbed-wire fences. 

Acting on a tip that marijuana was 
being grown there, police entered without 
a warrant, walked 100 yards into the field, 
and discovered the plants. For a period 
of three weeks thereafter, they conducted 
a periodic surveillance of the field until, 
at length, they discovered and arrested 
the defendant. 

Held, in reversing to obtain a warrant, 
that because the search occurred in an 
“open field” and thus, in accordance with 
the United States Supreme Court’s holding 
in Hester v. United States, 265 U.S. 57 
(1924), were beyond the protection of 
the Fourth Amendment. 

Held, lower court dismissal for failure 
to obtain a warrant, reversed. Fourth 
Amendment rights were not violated be- 
cause the search occurred in an open field. 
The dissent argued that the field was not 
“open” because the land was posted. Com- 
monwealth v. Janek, 363 A.2d 1299 (Pa. 
Super. 1976), 13 CLB 160. 


§15.00. Official governmental inspection 
New York Defendant was suspected of 
dealing in untaxed cigarettes. The basis 
of this suspicion was a tax-evasion com- 
plaint and the fact that he had previously 
been arrested in another state for posses- 
sion of untaxed cigarettes. An investigator 
conducting surveillance of defendant's 
home observed him standing in his garage 
and loading into his car a box the size and 
shape of half a case of cigarettes. Enter- 
ing upon the property and restraining de- 
fendant from closing the garage door, he 
observed a number of untaxed cartons of 
cigarettes on the floor. 

Trial court refused to suppress the 
seized cartons upon a holding that al- 
though there was no probable cause to 
justify the search, the cigarettes were ad- 
missible as result of an administrative 


search conducted pursuant to a provi- 
sions of the state tax law. 

Held, in reversing conviction, that while 
the tax statute was constitutional, its pro- 
visions for entry and inspection could 
“only come into operation where there is 
probable cause to believe that the reg- 
ulated activity is being conducted at that 
location.” People v. Rizzo, 40 N.Y.2d 425, 
386 N.Y.S.2d 878 (1976), 13 CLB 225. 


§16.00. Automobile searches 

United States Supreme Court After de- 
fendant’s car had been impounded for 
multiple parking violations, the police, 
following standard procedures, unlocked 
the car and inventoried its contents, in- 
cluding the contents of the glove compart- 
ment, which was unlocked and which con- 
tained marijuana in a plastic bag. 

In holding that the conduct of the po- 
lice, following standard procedure, was 
not “unreasonable” under the Fourth 
Amendment, the Court noted the tradi- 
tionally drawn distinction between auto- 
mobiles and homes or offices, and that less 
rigorous warrant govern 
automobiles, not only because the inher- 
ent mobility of automobiles created ex- 
igent circumstances, but also “because the 
expectation of privacy with respect to 
one’s automobile is significantly less than 
that relating to one’s home or office.” 


requirements 


Caretaking procedures for securing aad 
inventorying the contents of automobiles 
developed in response to three distinct 
needs: the protection of the owner's prop- 
erty while it remains in police custody; 
the protection of the police against claims 
or disputes over lost or stolen property; 
and the protection of the police from 
potential danger. 

These caretaking procedures, continued 
the Court, have almost uniformly been up- 
held by the state courts, which “have over- 
whelmingly concluded that, even if an 
inventory is characterized as a ‘search,’ the 
intrusion is constitutionally permissible.” 
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South Dakota v. Opperman, 96 S. Ct. 3092 
(1976), 13 CLB 64. 


Florida Police, after conducting a high- 
speed chase, stopped defendant's vehicle 
one block from his home and arrested him. 
Although defendant had a friend on the 
scene and asked the police to allow the 
friend to take charge of the car rather than 
have it impounded, the police rejected the 
request and conducted an “inventory” 
search. The search produced a quantity 
of marijuana. 

It was held, in reversing the drug con- 
viction, that as a prerequisite for the 
conducting of a valid inventory search, it 
must appear that the impoundment was 
necessary. Said the court in this connec- 
tion: 


“When the driver of a motor vehicle 
is arrested and a reliable friend is pres- 
ent, authorized, and capable of remov- 
ing an owner's vehicle which is capable 
of being safely removed; or where the 
arrestee express»; a preference as to 
towing service . -.d designates an appro- 
priate carrier and destination for the 
vehicle, it is unnecessary for the police 
to impound it. In either of these in- 
stances the rationale for an inventory 
search does not exist.” 


Altman v. State, 355 So. 2d 626 ( Fla. App. 
1976), 13 CLB 146. 


Maryland The police were summoned to 
a residential street by a complaint from a 
resident that an automobile was “parked 
on her front lawn,” where it had been ap- 
parently abandoned by two strangers who 
proceeded to walk in the direction of the 
main highway. Upon their arrest, the two 
men disclaimed any knowledge of the ve- 
hicle’s ownership, and a warrantless search 
of the trunk disclosed stolen merchandise. 

The court found that the search was rea- 
sonable under the police’s “community 
caretaking function” and under an aban- 
donment theory. The “community care- 
taking” doctrine is best articulated in 


South Dakota v. Opperman, 96 S. Ct. 3092 
(1976): 


“In the interests of public safety and as 
part of what the Court has called ‘com- 
munity caretaking functions,’ Cady v. 
Dombrowski, supra . . . automobiles are 
frequently taken into police custody... . 
The authority of police to seize and re- 
move from the streets vehicles impeding 
traffic or threatening public safety and 
convenience is beyond challenge.” 


The court also observed that the police 
had good cause to check further in an ef- 
fort to ascertain if the vehicle had “been 
stolen or abandoned.” The case law 
dealing with the subject of abandonment, 
as the court noted, makes it clear that 
abandonment within the contemplation of 
the Fourth Amendment is not the same 
and is not so strict as abandonment within 
the contemplation of property law. Dun- 
can v. Maryland, 366 A.2d 1058 (Md. 
Spec. App. 1976), 13 CLB 305. 


Oregon Police officer stopped an out-of- 
state motor vehicle driven by a youth for 
the purpose of “routinely” checking his 
driver's license and registration and to see 
if the youth was underage. The officer had 
observed no violation of the law in the 
operation of the automobile and, not hav- 
ing seen the characteristics of the driver 
and his passengers, could not say whether 
the driver had appeared underage. Ap- 
proaching the vehicle, he observed mar- 
ijuana seeds on the car floorboard. 


Held, in reversing conviction for crim- 
inal activity in drugs, that the Oregon rule 
required that before a law enforcement of- 
ficer can stop a motor vehicle, he must 
have a reasonable suspicion that the car 
or its occupants have a connection with 
criminal activity. State v. Johnston, 554 
P.2d 194 (Ore. App. 1976), 13 CLB 161. 


§17.00. Abandonment 
Maryland See Duncan v. Maryland, 366 
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A.2d 1058 (Md. Spec. App. 1976), 13 CLB 
305, CLD § 16.00. 


Pennsylvania Defendant was convicted of 
murder in the first degree, assault and bat- 
tery with intent to murder, aggravated 
robbery, and conspiracy, all of which 
stemmed from a series of events surround- 
ing the shooting of two Philadelphia po- 
lice officers. The police officers, after be- 
ing informed of the suspicious behavior of 
the defendant and his companions in the 
vicinity of a dress shop, attempted to make 
a preliminary investigation as to their 
identity and activity. Two of the three 
suspects dropped the suitcases they were 
carrying, and all three ran toward a car 
parked at the curb. With guns drawn the 
officers ordered the men to halt and the 
three complied, whereupon the three were 
frisked and the suitcases were retrieved, 
one of which was found to contain various 
sophisticated automatic weapons, hand- 
guns, explosives, and ammunition. 

The court, in affirming the lower court’s 
finding that the arrests were legal on the 
theory that the suitcases were abandoned 
by the suspects and the contraband recov- 
ered therefrom provided probable cause 
for the arrests, analyzed the theory of 
abandonment as it relates to the Fourth 
Amendment. “The theory of abandon- 
ment,” according to the court, “is pred- 
icated upon the clear intent of an individ- 
ual to relinquish control of the property 
he possesses.” Abandonment thus is pri- 
marily a question of intent, and intent may 
be inferred from words spoken, acts done, 
and other objective facts. Commonwealth 
v. Shoatz, 366 A.2d 1216 (1976), 13 CLB 
304. 


MOTIONS TO SUPPRESS 


§29.00. Standing 

Court of Appeals, 9th Cir. Acting on an 
informant’s tip, government agents main- 
tained air surveillance of two airplanes 
whose pilots were suspected of smuggling 


marijuana into the United States from 
Mexico. The surveillance resulted in the 
stopping of the two planes and two motor 
vehicles, the discovery of 900 pounds of 
marijuana, and the arrest of a number of 
defendants. 

Each defendant was charged in a three- 
count indictment. One count charged them 
with conspiracy to smuggle marijuana, 
a second with importing marijuana, and a 
third with possession with intent to dis- 
tribute. They were found not guilty as to 
the importing and possession counts, but 
were found guilty of conspiracy. 

On appeal, they contended that their 
motions to suppress the seized evidence 
had been improperly denied. 

Held, in affirming convictions, that de- 
fendants did not have automatic standing 
to challenge the searches and seizures 
since they had been acquitted on the pos- 
session charge and since possession was 
not an essential element of the crime of 
conspiring for which they were convicted. 
With one exception, moreover, defendants 
lacked actual, as opposed to automatic, 
standing because they failed, during their 
motion to suppress, to assert a proprietary 


interest in the premises searched of a pos- 
sessory interest in the articles seized (al- 
though such statements could not there- 
after have been admitted against them at 


trial over defense objection). United 
States v. Prueitt, 540 F.2d 995 (1976), 13 
CLB 216. 


Virginia Defendant stole a dog and lost it. 
The dog was found by others and taken 
to the kennel of a friend of the defendant. 
The owner of the dog and a game warden 
subsequently made a warrantless entry 
upon the friend’s premises and recovered 
the dog. Defendant was convicted and 
sentenced to three years in the peniten- 
tiary. 

Held, in affirming the conviction, that 
defendant lacked standing to challenge 
the validity of the search and seizure. He 
lacked “automatic” standing because he 
was not charged with a crime in which 
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possession at the time of the disputed 
search and seizure was an essential ele- 
ment of the offense. While asportation, 
which implies “at least a modicum of pos- 
session,” is an element of larceny, “the 
Commonwealth’s case against the defen- 
dant did not depend upon either alleza- 
tion or proof that he carried away or pos- 
sessed the dog in question at the time of 
the disputed search and seizure.” 

Without “automatic” standing, defen- 
dant could attack the validity of the search 
and seizure only if: “(1) he owned or had 
the right to possession of the premises 
searched, (2) owned or had the right to 
possession of the property seized, or (3) 
was legitimately on the premises when the 
search occurred.” Furthermore, said the 
court, defendant was subject to the addi- 
tional requirement in Jones that “he al- 
lege, and if the allegation be disputed that 
he establish, that he himself was the vic- 
tim of an invasion of privacy.” None of 
these requirements was met. Chesson v. 
Commonwealth, 223, S.E.2d 923 (1976), 
13 CLB 77. 


FRUITS OF THE POISONOUS TREE 


§22.00. Exclusion of evidence as fruit of 

the poisonous tree 
Pennsylvania Defendant confessed to a 
murder five hours after an illegal arrest. 
During the five hour period he took a poly- 
graph test in which he denied the crime. 
His wife also took a polygaph test and she 
implicated defendant. The trial court sup- 
pressed defendant’s confession as the 
product of an illegal arrest. The govern- 
ment appealed arguing that intervening 
events, such as the polygraph tests and 
defendant’s remorse, made the confession 
admissible. The court upheld the lower 
court ruling noting that the illegal arrest 
was flagrant, thus giving the appearance 
of having been calculated to cause sur- 
prise, fright and confusion. Common- 
wealth v. Barnett, 369 A.2d 1180 (1977), 
13 CLB 437. 


§22.20. Illegally seized evidence 
admissibility 

United States Supreme Court The fact 
that certain evidence had been suppressed 
in a state criminal proceeding because it 
had been seized pursuant to a constitution- 
ally invalid search warrant, did not pre- 
clude its admissibility in a federal wager- 
ing tax proceeding, where the latter 
proceeding was not criminal but civil in 
nature. The Court reasoned that the pur- 
pose underlying the exclusionary rule — 
deterrence of illegal police action — was 
adequately served by the exclusion of such 
evidence from state and federal criminal 
trials. In view of the fact that the efficacy 
of the exclusionary rule as a deterrent has 
yet to be demonstrated, the Court con- 
cluded that extending the rule would not 
be justified, saying: 


“We conclude that exclusion from fed- 
eral civil proceedings of evidence un- 
lawfully seized by a state criminal en- 
forcement officer has not been shown to 
have a sufficient likelihood of deterring 
the conduct of the state police so that 
it outweighs the societal costs imposed 
by the exclusion.” United States v. 
Janis, 96 S. Ct. (1976), 13 CLB 75. 


Court of Appeals, 9th Cir. One Raftery 
was the subject of an illegal search which 
resulted in the seizure of hashish and 
equipment used for the refining of hashish. 
A motion to suppress was granted and the 
state indictment dismissed for insufficiency 
of evidence. 


Later, Raftery was called to testify be- 
fore a grand jury investigating narcotic ac- 
tivities and, after being accorded a grant 
of immunity, asked whether he had ever 
taken part in or been on premises where 
hashish oil was manufactured. His denials 
under oath resulted in the instant prosecu- 
tion for perjury. 

Raftery subsequently moved to sup- 
press the evidence seized by the state au- 
thorities during the illegal search; motion 
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was granted; and the government appeal- 
ed. Said the court in reversing: 


The purpose of the exclusionary rule 
would not be served by forbidding the 
Government from using the evidence to 
prove the entirely separate offense of 
perjury before a grand jury occurring 
after the illegal search and seizure and 
suppression of the evidence in the state 
court.” 


United States v. Raftery, 534 F.2d 854 
(1976), 13 CLB 131. 


ELECTRONIC EAVESDROPPING 


§22.50. Electronic eavesdropping— 
in general 

United States Supreme Court The Court 
held that 18 U.S.C. § 2518(1)(b)(iv) 
(1970) is not satisfied when the wiretap 
application identifies only the “principal 
target” of the interception. The govern- 
ment is required, under 18 U.S.C. § 2518 
(1)(b)(iv) (1970), which is part of Title 
III of the Omnibus Crime Control and 
Safe Streets Acts of 1968, to include in its 
wiretap applications the “identity-of the 
person, if known, committing the offense, 
and whose conversations were to be inter- 
cepted.” 

The Court rejected the government’s 
argument that only the “principal target” 
need be identified in the wiretap applica- 
tion. 

The Court also found that, under 18 
U.S.C § 2518(8)(d) (1970), the govern- 
ment has a statutory responsibility to in- 
form the issuing judge of the identities of 
persons whose conversations were over- 
heard in the course of the interception, 
thus enabling him to decide whether they 
should be served with notice of intercep- 
tion. 

The Court concluded, however, that the 
government's failure to comply with the 
two provisions of Title III did not warrant 
suppression of the evidence. 

The issuing judge was simply unaware 


that additional persons might be over- 
heard engaging in incriminating conversa- 
tions. The Court felt that this case resem- 
bled United States v. Chavez, 416 U.S. 562 
(1974), where it was held that a wiretap 
was not unlawful simply because the issu- 
ing judge was incorrectly informed as to 
which designated official had authorized 
the application. The Court, therefore, re- 
versed the order of the court of appeals. 
United States v. Donovan, 97 S. Ct. 658 
(1977), 13 CLB 412. 


§22.65. Disclosure of conversations 
overheard 

Court of Appeals, 8th Cir. As a result 
of wiretaps, persons not named in the 
wiretap authorization were indicted, along 
with others, nearly two years after termi- 
nation of the wiretap. As to these unnamed 
persons, the authorizing court never di- 
rected the service of “inventories” pursu- 
ant to the provisions of 18 U.S.C.A. § 2518 
(8)(d), and they were never served with 
such inventories. 

Held, in reversing conviction, that while 
the statute permits postponement for good 
cause of service of interrogatories, it does 
not give authority to dispense with them 
altogether and that while minor violations 
or noncompliance with Section 2518 “may 
be ignored, suppression is required where 
there is, as here, substantial noncompli- 
ance with the inventory requirement.” 
United States v. Civella, 533 F.2d 1395 
(1976), 13 CLB 135. 


E. SELF — INCRIMINATION 


NONTESTIMONIAL ASPECTS 


§23.00. Silence as an admission 

United States Supreme Court See Doyle 
v. Ohio, 96 S. Ct. 2240 (1976), 13 CLB 
62, CLD § 2.35. 

Florida Prosecutor asked arresting officer 
on the stand whether defendant, after he 
had been advised of his Miranda rights, 
had said anything. The officer replied that 
the defendant had refused to make any 
statements to him other than that he knew 
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nothing about the incident. Defendant's 
counsel failed to object. Defendant was 
convicted and, on appeal, asserted that 
notwithstanding his attorney's failure to 
make timely objection, conviction should 
be reversed for “fundamental error.” 

The appellate court, affirming convic- 
tion, held that while reference to defen- 
dant’s refusal to make a statement clearly 
violated his Fifth Amendment right to re- 
main silent as well as a similar provision 
of the state constitution, the error, under 
the circumstances, was not fundamental. 
Clarke v. State, 336 So. 2d 468 (Fla. App. 
1976), 13 CLB 154. 


Florida See Mansfield v. State, 338 So. 2d 
357 (Fla. App. 1976), 13 CLB 303, CLD 
§ 2.35. 


§23.40. Lineup 

Michigan Michigan has previously held 
that a photographic identification should 
not be attemtped where a suspect is 
known to be in custody or can readily be 
produced for a lineup. 

In the instant case, defendants were the 
subjects of a photographic identification 
notwithstanding the fact that they could 
have readily been produced since they 
were free on bond awaiting trial on an- 
other and similar charge. 

The Michigan Court of Appeals held, 
however, that inasmuch as the defedants 
were not “suspects” at the time their pic- 
tures were used in the photographic dis- 
play, they could not rely upon the rule. 
Said the court: 


“Their pictures were included solely be- 
cause of the other charges against them 
— and because the assailants were black 
men. At that point, the evidence would 
have supported at most a ‘mere suspi- 
cion’ of guilt. ... [A] mere suspicion 
is not enough to invoke the [rule].” 
People v. Wright, 246 N.W.2d (1976), 13 
CLB 315. 


§23.42. Photographic identification 
Michigan See People v. Wright, 246 


492 


N.W.2d (1976), 13 CLB 315, CLD § 
23.40. 


§23.45. Drunk-driving tests 

Colorado Defendant, who had been ar- 
rested and charged with driving under 
the influence of intoxicating alcohol, had 
elected to take a breath test at the scene. 

Nearly three months later, he made a 
motion to have the prosecution produce 
the breath sample, alleging that the ev- 
idence was vital to the preparation of a 
proper def 

When the s#:aple was not produced (it 
had not been saved by the police, since 
Colorado statutes do not require that two 
samples be taken, or that a sample be pre- 
served), a suppression hearing was held 
and the motion to supress the results of 
the breath test was granted. 

Hearing the state’s appeal en banc, the 
Colorado Supreme Court reversed, and 
held that the breath test results were ad- 
missible because (1) the state was not 
required by statute to preserve the breath 
test sample; (2) the defendant had failed 
to show that the breath test, as given, 
could have been preserved, or that the 
test had not complied with health depart- 
ment standards; and (3) the defendant 
would have had an opportunity at trial to 
cross-examine expert witnesses who would 
testify concerning principles and opera- 
tion of the machine used in the breath 
test. 

The majority ruled that since constitu- 
tional guarantees of due process of law 
operate only to prohibit the deprivation 
of such rights as exist by substantive law, 
defendant had no claim. He had gotten 
exactly what Colorado law required, the 
majority opinion held — the results of the 
test. 

The court used the following three- 
prong test for due process claims: (1) 
whether the evidence was suppressed by 
the prosecution after a request by the de- 
fense; (2) whether the evidence is favor- 
able to the defense; and (3) whether the 
evidence is material. 


ave 
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The defendant in the instant case did 
not satisfy even the first prong of this test, 
the court ruled, since he had offered no 
evidence that the test sample could have 
been preserved. Because the prosecution 
did not have material in its possession, 
there was no concealment or suppression 
of evidence. People v. Hedrick, 557 P.2d 
378 (1976) (en banc), 13 CLB 314. 


South Dakota Under South Dakota’s im- 
plied consent statute, an arrested driver 
may refuse to submit to a chemical test to 
determine the alcoholic content of his 
blood, but such refusal will result in a 
temporary revocation of his driver's li- 
cense. The trial court in the instant 
drunk-driving case permitted witnesses, 
over defense objection, to testify that de- 
fendant had refused to submit to a blood 
test after his arrest. On appeal from his 
ensuing conviction, defendant contended 
that he had a right under the U.S. Con- 
stitution, as well as under South Dakota’s 
Constitution and implied consent statute, 
to refuse to submit to the blood test, and 
that he had a right not to have the testi- 
mony concerning such refusal admitted at 
trial. 

Held, in reversing the conviction, that 
it was unnecessary to reach the constitu- 
tional issue since the South Dakota statute 
expressly permitted him to refuse to take 
such a test. Said the court: 


“Certainly it is unfair to create by stat- 
ute a right not to submit to a chemical 
test and to allow the accused to exercise 
that right and then in open court before 
a jury to permit testimony concerning 
that refusal which can all too easily 
work in the minds of the jury members 
to the prejudice of the defendant.” 


State v. Oswald, 241 N.W.2d 566 (1976), 
13 CLB 85. 


West Virginia See State v. Byers 224 
S.E.2d 726 (1976), 13 CLB 85, CLD § 
9.01. 
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OTHER ASPECTS 


§23.85. Testimony before grand jury 
pursuant to subpoena 

Court of Appeals, 4th Cir. In December 
1976, the Supreme Court, in United States 
v. Mandujano, 425 U.S. 564, decided that 
Miranda warnings need not be given to a 
grand jury witness called to testify about 
criminal activities in which he may have 
been personally involved, and that the 
failure to give the warnings is not a basis 
for suppression in a subsequent prosecu- 
tion for perjury. 

In light of this ruling, the Fifth Circuit 
reversed the district court’s supression of 
the defendant’s grand jury testimony, thus, 
in effect, authorizing the testimony at any 
new trial. 

In deciding that Prior did not qualify 
for Miranda warnings, the Fifth Circuit 
adopted the central theme of the Supreme 
Court’s Mandujano ruling: 

“The fact that here the grand jury in- 

terrogation had focused on some of re- 

spondent’s specific activities does not 
require that these important principles 
be jettisoned; nothing remotely akin to 
entrapment’ or abuse of process is sug- 
gested by what occurred here. Cf. 

Brown v. United States, 245 F.2d 549 

(CA8 1957). Assuming, arguendo, that 

respondent was indeed a ‘putative de- 

fendant, that fact would have no bear- 
ing on the validity of a conviction for 
testifying falsely. . . . Respondent was 
free at every stage to interpose his con- 
stitutional privilege against self-incrim- 
ination, but perjury was not a permissi- 
ble option. As the Tenth Circuit has 
held, the law provides ‘other methods 
for challenging the government’s right 
to ask questions.’ United States v. Pom- 
merening, 500 F.2d 92, 100 (CA10 

1974).” 

United States v. Prior, 546 F.2d 1254 
(1977), 13 CLB 291. 


§23.92. Basis for asserting privilege 
Maryland See Maryland v. Blizzard, 366 
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A.2d 1026 (1976), 13 CLB 320, CLD § 


5.05. 


F. SPEEDY TRIAL 


§24.02. Cause of delay 
Maryland The defendant was arrested on 
July 12, 1972 and charged with violations 
of the narcotics laws. Approximately two- 
and-one-half years later, in December 
1974, the defendant’s trial commenced. 
The defendant was found guilty on 
four counts of the indictment and was 
Defendant appealed on the 
ground that he had been denied a speedy 
trial as guaranteed by the Sixth and Four- 
teenth Amendments. 

The court first set forth the test to be 
applied when the speedy trial issue is 
raised: 


sentenced. 


“In determining whether there has 
been a violation of the Sixth Amend- 
ment right to a speedy trial, applicable 
to the states through the Fourteenth 
Amendment, Klopfer v. North Carolina, 
386 U.S. 2i3 87 S. Ct. 988, 18 L.Ed.2d 
1 (1967), we must ‘engage in a difficult 
and sensitive balancing process,’ Barker 
v. Wingo, 407 U.S. 514, 533, 92 S.Ct. 
2182, 2193, 33 L.Ed.2d 101 (1972), in 
which four factors are of primary im- 
portance: (1) length of delay, (2) rea- 
sons for the delay, (3) defendant's as- 
sertion of his right, and (4) prejudice 
to the defendant.” 


Some of the delay from the time of ar- 
rest to the commencement of the trial was 
charged to the state. Thus, the court 
found that “Jones himself repeatedly as- 
serted his right to a speedy trial,” and, al- 
though there was no specific example of 
prejudice to the defendant that could be 
found, the court held that there was a de- 
gree of “psychological prejudice” present. 

Concluding that the defendant had 
been denied his Sixth Amendment right 
to a speedy trial, the court directed that 


the indictment be dismissed. Jones v. 


Maryland, 367 A.2d 1 (1976), 13 CLB 308. 


§24.05. Computation of delay 
Washington The court held that a defen- 
dant was not “absent” within the meaning 
of the speedy trial rule during the period 
when he was confined to a mental hospital, 
and the criminal charge against him was 
dismissed with prejudice. 

Under Washington state criminal proce- 
dure rules, speedy trial deadlines are as 
follows: (1) A defendant must be brought 
to trial within sixty days of his preliminary 
appearance if he was unable to obtain pre- 
trial release (CrR 3.3(b) ); and (2) A de- 
fendant released from custody after his 
preliminary appearance must be brought 
to trial within ninety days. 

On April 12, 1974, the defendant was 
arrested, charged with assault in the first 
degree, and brought before a district court 
for his preliminary appearance. His ap- 
pearance before the district court judge 
commenced the running of the speedy 
trial time period. On this hearing date, 
his counsel was appointed, bail was set, 
and Williams was bound over for trial in 
superior court. 

Fifty-five days later ,the defendant — 
still in custody — signed a waiver, waiving 
his right to be tried within ninety days. 

On June 10, the fifty-ninth day after his 
arrest, the defendant was placed involun- 
tarily under a cival commitment for a sev- 
enty-two-hour observation stay (he had 
previously made two suicide attempts). 

The defendant moved to dismiss his 
case on June 30, 1974, 109 days after his 
initial appearance. 

Although the state offered the waiver 
signed by the defendant on his fifty-fifth 
day of confinement, the court agreed with 
the intermediate appellate court, and held 
that a knowing waiver had not been estab- 
lished because it had not been shown that 
defendant's counsel had been aware that 
the sixty-day, and not the ninety-day 
speedy trial governed. People v. Williams, 
557 P.2d 1311 (Wash. 1976), 13 CLB 309. 
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§24.20. Demand for speedy trial as 

prerequisite to motion to dismiss 
Pennsylvania See Commonwealth v. Wat- 
son, 360 A.2d 710 (Pa. Super. 1976), 13 
CLB 148, CLD § 24.45. 


§24.40. Waiver of right 

Washington See People v. Williams, 557 
P.2d 1311 (Wash. 1976), 13 CLB 309, 
CLD § 24.05. 


§24.45. Requirements of prejudice 

Pennsylvania Delay of more than three 
years between defendant’s arrest and trial 
did not deny him his constitutional right 
to a speedy trial where he did not assert 


his rights until three days before trial and 
made no showing of prejudice as a result 
of the delay. In support of the finding of 
no prejudice, the court noted that during 
a substantial portion of that period defen- 
dant was serving a prison sentence on a 
separate charge, that he had not alleged 
that the delay precluded his production of 
exculpatory evidence, and was in no posi- 
tion to claim a loss of memory in view of 
the detailed recollection of circumstances 
surrounding his making of a confession he 
demonstrated in his accompanying attack 
upon its admissibility. Commonwealth v. 
Watson, 360 A.2d 710 (Pa. Super. 1076), 
13 CLB 148. 


PART II—- THE CRIMINAL PROCEEDING — 
FROM ARREST TO APPEAL 


A. THE INITIAL STAGES 


§30.00. Arrest 

United States Supreme Court See United 
States v. Santana, 96 S. Ct. 2406 (1976), 
13 CLB 63, CLD § 10.20. 


North Carolina Defendant was arrested 
for operating a motor vehicle while under 
the influence of intoxicating liquors. The 
warrantless arrest was constitutionally val- 
id since the officer had acted upon proba- 
ble cause. Under state law, however, the 
arrest was unlawful because the offense 
had not been committed in his presence 
or under circumstances where he had rea- 
sonable grounds to believe that it had 
been committed in his presence. 

Held, in affirming the conviction, that 
“a dismissal of charges because of an ar- 
rest illegal under state law, but which 
is constitutionally valid, is . . . unwar- 
ranted.” State v. Gwaltney, 288 S.E.2d 
764 (1976), 13 CLB 226. 


§33.60. Grand jury proceedings 
United States Supreme Court A prima 
facie case was established on the basis of 
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the fact that although Mexican-Americans 
constituted 79.1 percent of Hildago Coun- 
ty’s population, the average percentage of 
Spanish-surnamed grand jurors over an 
eleven-year period was 39 percent. The 
respondent thus showed that the proce- 
dure employed resulted in substantial un- 
derrepresentation of the recognizable, dis- 
tinct class to which he belonged. 

The Court found nothing in the record 
to rebut the respondent’s prima facie case: 


“discriminatory intent can be rebutted 
only with evidence in the record about 
the way in which the commissioners op- 
erated and their reasons for doing so. 
It was the State’s burden to supply such 
evidence, once respondent established 
his prima facie case. The State’s failure 
in this regard leaves unchallenged re- 
spondent’s proof of purposeful discrim- 
ination.” 


The Court thus affirmed the court of ap- 
peals’ holding of a denial of equal protec- 
tion of the law in the grand jury selection 
Castaneda v. Patida, 97 S. Ct. 
1272 (1977), 13 CLB 416. 


process. 
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§33.70. Subpoenas 

Court of Appeals, 2d Cir. The prosecutor 
issued a subpoena for Doe, a defense at- 
torney retained by X Corporation, to tes- 
tify before the grand jury. When Doe 
called the prosecutor, he was told that the 
investigation concerned obstruction of jus- 
tice, and that he, Doe, was now a target. 

X Corporation argued at the hearing 
that the prosecutor’s threats were interfer- 
ing with defense preparations, and that 
such abusive use of grand jury subpoenas 
justified the enjoining of the investigation. 
The court denied this motion, and an ex- 
pedited appeal followed. 

The Second Circuit’s decision is of some 
importance since the appellate panel ruled 
that Doe and the others had no appellate 
remedies at this stage of the investigation. 

The court ruled that an appeal could 
not lie under 28 U.S.C. § 1291 because re- 
view from a final judgment (i-e., after in- 
dictment, motions to dismiss indictment, 
and conviction ) in the district court would 
present the same issues. 

In effect, therefore, the panel ruled that 
piecemeal appeals would not lie to hear 
claims of prosecutorial misconduct and in- 
fringement of a target’s right to prepare 
an adequate defense. 

Turning to 28 U.S.C. § 1292(b), the 
appellate panel ruled that since the trial 
judge did not certify the order, appellate 
review would be inappropriate since the 
district court had not certified that the 
issue, when resolved on appeal, would 
“materially advance the ultimate determi- 
nation of the litigation.” 

Mandamus would not lie, the court con- 
cluded, since “the question before the dis- 
trict court was not one of power but of the 
propriety of its exercise, a circumstance 
where mandamus is inappropriate.” Thus, 
Doe could not seek a writ of mandamus 
under 28 U.S.C. § 1651. Matter of Doe, 


546 F.2d 498 (1976), 13 CLB 295. 


§33.73. Immunity 
Court of Appeals, 7th Cir. A special grand 
jury investigating corruption among state 
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officials, indicted defendant Bonk on sev- 
enteen counts. He was subsequently tried 
and acquitted of all charges. Continuing 
its investigation into such activities, the 
same grand jury subpoenaed Bonk to ob- 
tain his testimony. To meet his refusal to 
answer questions on Fifth Amendment 
grounds, the government obtained a grant 
of immunity for Bonk and a district court 
order compelling him to testify. He con- 
tinued to refuse to answer questions on 
the ground that they concerned transac- 
tions covered by the indictment, for which 
he had been found not guilty. The dis- 
trict court held him in civil contempt, fol- 
lowing a hearing. 

The Seventh Circuit, in affirming con- 
viction, rejected what it said was an argu- 
ment by Bonk that he could not be ques- 
tioned by a grand jury about crimes of 
which he had been acquitted, terming that 
a “request that we establish a new excep- 
tion to the rule that every citizen has a 
duty to testify.” The immunity sections 
were clearly worded, said the court, in 
terms indicating that they were to apply 
to any individual having information 
about a crime. In re Bonk, 527 F.2d 120 
(1975), 13 CLB 138. 


Rhode Island A witness was granted statu- 
tory immunity, but refused to answer 
questions during a grand jury appearance, 
and was then cited for contempt. 

On appeal, the Rhode Island high court 
reversed the conviction on the ground 
that the witness had not been clearly ad- 
vised of the scope of the transactional im- 
munity he had been granted. 

The court ruled that the trial judge 
should have specifically advised the wit- 
ness that he was being given immunity 
from any prior inconsistent statements tat 
had been made before the grand jury. 

A witness has, the court wrote, a “con- 
stitutional right to stand on the privilege 
against self-incrimination until it has been 
fairly demonstrated to him that an im- 
munity as broad in scope as the privilege 
it replaces is available and applicable to 
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him.” State v. Paquette, 309 A.2d 1096 
(1977), 13 CLB 436. 


B. PRETRIAL PROCEEDINGS 
PRETRIAL MOTIONS 


§34.20. Motions addressed to indictment 
or information—sufficiency of 
indictment 

Court of Appeals, 3rd Cir. See United 

States v. Slawik, 548 F.2d 75 (1977), 13 

CLB 427, CLD § 83.58. 


Court of Appeals, 8th Cir. Indictment un- 
der 18 U.S.C.A. §§ 2 and 1955, charging 
that defendant had carried in interstate 
commerce football parlay cards designed 
for use in wagering pools on sporting 
events contrary to a specified provision of 
the Iowa Code, was legally sufficient not- 
withstanding defendant’s assertion that the 
indictment did not set forth the manner 
in which his actions violated that state’s 
gambling laws. “There is no requirement 
that the elements of the underlying state 
offense be set forth in the indictment.” If 
defendant believed that the indictment 


lacked specificity, then the appropriate 
course of action, said the court, would 
have been to seek a bill of particulars. 
United States v. Cartano, 534 F.2d 788 
(1976), 13 CLB 135. 


Court of Appeals, 8th Cir. Defendant was 
indicted under 18 U.S.C. § 111, which pro- 
vides in pertinent part, that “whoever 
forcibly assaults, resists, opposes, impedes, 
intimidates, or interferes with any person 
designated in section 1114... .” 

The indictment against defendant, 
charging him with “wilfully, knowingly 
and unlawfully resisting” etc., omitted the 
word “forcibly.” 

Held, that absence of word “forcibly” 
required reversal of conviction since use 
of force is an essential element of the of- 
fense. United States v. Camp, 541 F.2d 
737 (1976), 13 CLB 217. 


Montana Information charging defendant 
with grand larceny alleged that the of- 


fense, involving a break-in, occurred “on 
or about” a specified date, which fell on 
a Sunday. The information was not more 
specific because the incident occurred over 
a weekend at a time when the place, a 
camp, was closed and deserted. Prior to 
trial, the defendant served notice of intent 
to rely upon a defense of alibi. At trial, 
the state produced evidence to the effect 
that the break-in could have occurred 
sometime between Friday evening and the 
following Monday noon. Defendant, how- 
ever, only presented alibi evidence con- 
cerning his whereabouts from Saturday 
night through Monday morning. 

On appeal from his ensuing conviction, 
he argued that the state’s proof that the 
offense could have occurred over a three- 
day period was at variance with the infor- 
mation and denied him fair notice to de- 
fend with alibi witnesses for the two-day 
period. 

It was held, in affirming conviction, that 
defendant’s proper course in protecting 
himself from any prejudice would have 
been to ask the trial court for permission 
to subpoena other witnesses or, if he felt 
that his alibi defense was jeopardized at 
the close of the state’s case, he should have 
sought a continuance to have time to 
prepare a suitable defense to meet the 
charges raised. State v. Hall, 554 P.2d 
755 (Mont. 1976), 13 CLB 155. 


Indictment charging defendant 
with the crime of escape from the “cus- 
tody” of a named individual was not de- 
fective for failure to state the capacity of 
that individual. Statutory definition of the 
word “custody” as meaning “detained or 
under arrest by a peace officer or under 
restraint by a public servant pursuant to 
order of the court” was sufficient to put 
defendant under notice thereof. Farmer 
v. State, 540 S.W.2d 721 (Tex. Crim. App. 
1976), 13 CLB 155. 


Texas 


$34.23. Dismissing indictment 
Colorado Barbara Chrisman, a nightclub 
employee in Pueblo, Colo., was a member 
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of the 1974 Pueblo County grand jury. She 
testified that she had seen the defendant 
in the nightclub on numerous occasions, 
and that the defendant had repeatedly 
questioned her and demanded information 
about who appeared and what evidence 
was before the grand jury. 

Although Chrisman declined to discuss 
the particulars of her grand jury service, 
the defendant persisted in his questioning, 
and when she finally notified the district 
attorney, indictment returned 
against the defendant. 


an was 

The Colorado Supreme Court, in an en 
banc hearing, determined that the grand 
jury record disclosed sufficients evidence 
to establish probable cause, but that the 
indictment charging the offense was fatal- 
ly defective. 

The indictment returned against the de- 
fendant charged: 


“That Donald J. Zupancic, between the 
22nd day of September, A.D., 1977 and 
the 3lst day of October, A.D., 1974, 
within the County of Pueblo and State 
of Colorado, with the intent to influence 
a juror’s action in a case, to wit: violate 
the oath of secrecy attendant to a Grand 
Juror, did knowingly, and unlawfully at- 
tempt directly and indirectly to com- 
municate with a juror other than as part 
of the proceedings in the trial of that 
case.... 


The indictment in the instant case, the 
court concluded, contained “multiple va- 
garies and ambiguous references . . . leav- 
(ing) unanswered questions of who (the 
name of the juror or the identity of the 
person as a grand juror), what, where, 
and how.” 

As the court noted, the prosecution con- 
tended that the defendant wanted the 
grand juror to disclose the names of wit- 
nesses. It was this prohibited conduct and 
request which should have been disclosed 
in the indictment. People v. Zupancic, 
557 P.2d 1195 (1977), 13 CLB 311. 


Florida Where defendant was charged 
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with committing indecent assault upon a 
nine-year-old child within a specified ten- 
month period, state’s bill of particulars 
narrowed the time frame to a three-month 
period, but the prosecutor indicated that 
he could not further refine the time span. 
The trial court’s order dismissing the com- 
plaint was reversed on the ground that the 
exact time was not an element of the of- 
fense notwithstanding defendant’s claim of 
“possible” alibi. The court held, more- 
over, that the state did not have the bur- 
den of showing what it had done toward 
narrowing the time requirement. State v. 
Bandl, 338 So. 2d 75 (Fla. App. 1976), 13 
CLB 236, CLD § 34.23, 34.30. 


$34.36. Duplicity and multiplicity 
Georgia Defendant stole a tractor and an 
attached plow from a farm equipment 
dealer. He detached one implement from 
the other and sold them off separately. He 
was convicted of two counts of theft, one 
for the taking of the tractor and the other 
for the taking of the plow. 

On appeal, he argued that they consti- 
tuted but one crime. The relevant state 
statute provided that an accused could not 
be convicted of more than one crime 
where “one crime is included in another.” 
A crime would be deemed an included 
crime and multiple conviction barred 
where “it is established by proof of the 
same or less than all the facts. . . .” 

Held, in remanding to set aside one con- 
viction, that “the fact of a separate sale is 
insignificant as the theft was under one 
impulse and thus was only one theft.” 
Brogdon v. State, 228 S.E.2d 5 (Ga. App. 
1976), 13 CLB 235. 


$35.15. Statements of witnesses 

Court of Appeals, 7th Cir. Defendants in 
the instant case obtained an order under 
Rule 16 which the district court inter- 
preted as requiring the government to pro- 
duce not only written statements of the 
defendants, but certain portions of the 
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oral testimony of several grand jury wit- 
nesses which the court determined to con- 
tain inculpatory oral statements by the de- 
fendants and heard by the witnesses. The 
government refused to comply on the 
premise that the order to disclose or pro- 
duce under Rule 16 impermissibly con- 
flicted with the government witness pro- 
tections under the Jencks Act. The district 
court granted defendants’ motion for dis- 
missal for failure to comply with the 
court's discovery order and the govern- 
ment appealed. 

It was held, in reversing dismissal, that 
the oral statements of the prospective gov- 
ernment witnesses were “statements of the 
witnesses” and not of the defendants even 
thought they incorporated oral statements 
of the defendants in the nature of confes- 
sions, admissions, or acknowledgments of 
guilt. States v. Callahan, 534 F.2d 763 
(1976), 13 CLB 133. 


§35.50. Record, films, tape recordings, 
etc. 

United States Supreme Court See Kerr v. 

United States 96 S. Ct. 83 (1976), 13 CLB 

70, CLD § 90.00. 


Court of Appeals, 9th Cir. The defendant 
was convicted, after a jury trial, of threat- 
ening by telephone to bomb the federal 
building in Seattle, Wash., in violation of 
18 U.S.C. § 844(e). The call was traced 
to appellant’s house, and the evidence es- 
tablished that he was in the house at the 
time the threatening calls were made. 
Shortly after the incident, defendant Har- 
ris was interviewed by an FBI agent who 
took rough notes during the inquiry. These 
notes were incorporated into a more com- 
plete report of the interview on the FBI’s 
Interview Report Form FD-302 (302 re- 
port) and then discarded pursuant to FBI 
policy. The 302 report was turned over to 
the appellant prior to trial and the agent’s 
rough notes were destroyed. 

At trial, Harris moved to strike the testi- 
mony of the agent on the ground that the 
failure to produce the original notes vi- 


olated the Jencks Act, 18 U.S.C. § 3500. 
The motion was denied. 

In affirming, the Ninth Circuit noted 
that “The issue of whether handwritten or 
rough interview notes taken by a govern- 
ment agent during a criminal investigation 
constitute producible Jencks Act ‘state- 
ments’ has been extensively litigated.” 
Nevertheless, the court refused to inter- 
pret previous case law as a “judicial im- 
primatur on the routine destruction of all 
rough interview notes.” Relying on United 
States v. Johnson, 521 F.2d 1318 (9th Cir. 
1975), for the principle that the determi- 
nation of whether or not an agent’s hand- 
written notes are producible rests with the 
court, the court held all rough interview 
notes must be preserved. The court found 
additional support for its conclusion in 
similar holdings by other federal counts 
(e.g., United States v. Carrasco, 537 F.2d 
372 (9th Cir. 1976); United States v. Har- 
rison, 524 F.2d 421 (D.C. Cir. 1975) ), as 
well as Rule 16 of the Federal Rules of 
Criminal Procedure and Brady v. Mary- 
land, 373 U.S. 83. 

However, in applying the rule to the 
case at bar, the court affirmed as harmless 
error the trial judge’s refusal to strike the 
agent’s testimony. Since there was no as- 
sertion that the agent misstated the es- 
sence of the interview, nor that the 302 
report was incomplete or inaccurrate, the 
court concluded that no substantial rights 
of the defendant were affected. Moreover, 


the court noted that the agent’s testimony 
was actually favorable to the defendant. 
United States v. Harris, 543 F.2d 1247 
(1976), 13 CLB 294. 


§36.05. Suppression of prior conviction 
record 
New York New York courts have held 
that, under certain circumstances, prosecu- 
tion could be prohibited from impeaching 
defendant who elected to take the stand 
with evidence of prior convictions. 

In the instant case, trial court’s refusal 
to render a decision on defendant’s pre- 





CRIMINAL LAW BULLETIN 


trial motion until defendant had taken the 
stand was error, since defendant was 
thereby deprived of a “prospective” ruling 
which would enable her to decide whether 
to take the stand. 

Error was harmless, however, because 
evidence of guilt was “conclusive” and be- 
cause it did not appear that her failure to 
take stand was principally due to court’s 
refusal to so rule. People v. Fong, 387 
N.Y.S.2d 579 (App. Div. Ist Dep’t 1976), 
13 CLB 230. 


§36.10. Change of venue 

Pennsylvania The defendant's conviction 
for first-degree murder was reversed for 
a new trial upon a finding that the trial 
court should have granted a motion to 
change venue based on inflammatory pre- 
trial publicity. 

The court then laid down the following 
test to be used in examining pretrial pub- 
licity to determine if a change of venue 
is warranted: 

“Does it contain references to the ac- 
cused’s prior record of criminal convic- 
tions, if any? Does it expose potential 
jurors to any confessions or admissions 
of guilt allegedly made by the accused? 
Does it point to the accused's guilt in 
terms that go beyond objective news 
reporting and enter the realm of the 
emotional and of the inflammatory? If 
the court answers any of these questions 
in the affirmative, its analysis must pro- 
ceed to a determination of the likelihood 
that a significant number of the prospec- 
tive jurors in the county were, in fact, 
exposed to such publicity. If the trial 
court answers ‘yes’ to any of the above 
three questions . . . refusal to grant a 
change of venue would be an abuse of 
discretion unless the record also indi- 
cates that a sufficiently long period of 
time has passed between the time of the 
publicity and the time of the applica- 
tion for a change of venue.” 


Commonwealth v. Frazier, 369 A.2d 1224 
(1977), 13 CLB 440. 
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GUILTY PLEAS 


§37.008. Plea bargaining 

Maryland Prosecutor's halfhearted advo- 
cacy of a plea-bargain promise of proba- 
tion constituted breach of plea-bargain 
arrangement notwithstanding the judge’s 
statement that, based on presentence re- 
port, he had decidec with finality not to 
accept probation recommendation before 
the prosecutor had addressed the court. 
“Such judicial adhesive cannot mend the 
prosecutor's broken promise, said the ap- 
pellate court, in holding that the trial 
judge had erred in denying defendant's 
motion to withdraw a plea of guilty.” 
Snowden v. State, 365 A.2d 321 (Md. 
Spec. App. 1976), 13 CLB 307. 


Oklahoma As a result of a plea-bargain 
arrangement between counsel for both 
sides, the defendant offered a plea of 
guilty, and the prosecutor recommended 
a specific short sentence. The trial judge, 
after carefully apprising defendant of the 
fact that he was not bound by the sentence 
recommendation, accepted the tendered 
plea and pronounced a sentence consider- 
ably greater than the one recommended. 
Defendant’s suing motion to withdraw 
the guilty piea was denied, and he ap- 
pealed. 

Held, in reversing the conviction and 
remanding, that the trial judge abused his 
discretion in not permitting defendant to 
withdraw his piea. King v. State, 553 
P. 2d 529 ( Okla. Crim. 1976), 13 CLB 153. 


$37.03. Plea to lesser included offense 
Alabama Trial judge, citing a number of 
reasons, announced his intention of ac- 
cepting defendant's guilty plea to crime of 
manslaughter in lieu of trying him for 
murder. The prosecution, refusing to go 
along, applied for a writ of prohibition to 
the Supreme Court of Alaska. 
Defendant argued that an Alaskan crim- 
inal rule which permitted a trial court, 
either on its own motion or upon applica- 
tion of the prosecution, to dismiss a pros- 
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ecution “in the furtherance of justice” 
vested the traditional nolle proseque 
power jointly in the court and the prosecu- 
tion. He argued further that this power 
permitted a court to dismiss a prosecution 
in whole or in part and that since man- 
slaughter was a lesser included offense of 
the charge of murder, the trial court was 
empowered to reduce the charge by “strik- 
ing out a part” of the charge. 

Held, in granting the writ, that a trial 
court may not accept a guilty plea to a 
reduced charge on the basis of consider- 


ations associated with plea bargaining ar- 


rangements over the opposition of the 
prosecution. State v. Carlson, 555 P.2d 
269 (1976), 13 CLB 230. 


$37.10. Procedure to be followed by trial 

judge in determining whether 

plea should be accepted— 

general duty to advise defendant 
United States Supreme Court Defendant 
was indicted for first degree murder, but, 
by agreement with the prosecution and on 
counsel’s advice, he pleaded guilty to sec- 
ond-degree murder and was sentenced. 
Subsequently, defendant initiated pro- 
ceedings in the New York courts seeking 
to have his conviction vacated on the 
ground that his guilty plea was involun- 
tary. 

Held that since defendant had not re- 
ceived “adequate noti-e of the offense to 
which he pleaded guilty, his plea was 
involuntary and the judgment of convic- 
tion was entered without due process of 
law.” The plea could not support a judg- 
ment of guilt unless it was voluntary in 
the constitutional sense, said the Court, 
and clearly the plea could not be volun- 
tary in the sense that it constituted an 
intelligent admission that defendant com- 
mitted the offense unless he received “real 
notice of the true nature of the charge 
against him, the first and most universally 
recognized requirement of due process.” 
Henderson v. Morgan, 96 S. Ct. 2253 
(1976), 13 CLB 60. 


§37.24. Promises 

Maryland See Snowden v. State, 365 A.2d 
321 (Md. Spec. App. 1976), 13 CLB 307, 
CLD § 37.00. 


$37.42. Duty to inquire as to factual basis 
for plea 

Ohio Defendant who had pleaded guilty 
to a lesser included offense, appealed his 
conviction on the due process grounds that 
“the record [was] silent as to whether the 
court which accepted the plea of guilty 
conducted a searching inquiry as to the 
cuilt of the accused... .” Unlike Rule 11 
of the Federal Rules of Criminal Proce- 
dure, the Ohio rule governing acceptance 
of guilty pleas does not require that there 
must be a factual basis before a trial court 
may accept a guilty plea. 

Held, in sustaining the conviction, that 
“the Constitution does not require that a 
factual basis be shown before a guilty 
plea can be accepted.” The court ac- 
knowledged, however, that such a deter- 
mination might be required, in accordance 
with North Carolina v. Alford, 400 U.S. 
25 (1970), where a defendant makes a 
guilty plea coupled with a claim of inno- 
cence. Such was not the situation in the 
instant case, the court noted. State v. 
Ricks, 356 N.E.2d 312 (1976), 13 CLB 
312. 


OTHER PRETRIAL PROCEEDINGS 


§41.60. Duty of prosecutor to disclose 

unfavorable evidence 
United States Supreme Court Defendant 
was convicted of second-degree murder. 
At trial, she pleaded self-defense, but of- 
fered no evidence, relying solely on de- 
fense counsel’s argument that she had 
been initially attacked and that all her 
actions had been directed at saving her 
own life. 

Three months later, defense counsel 
filed a motion for a new trial, asserting 
that he had discovered that (1) the de- 
ceased had a prior criminal record that 
would have further evidenced his violent 
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character; (2) the prosecutor had failed 
to disclose this information to the defense; 
and (3) such evidence was admissible 
even if not known to the defendant. De- 
fense counsel had made no pretrial re- 
quest of any kind for discovery of “Brady 
material.” 

The district court denied the motion 
for a new trial, but the court of appeals 
reversed. 

The Court held that the appropriate 
standard to apply in determining whether 
the failure to volunteer information neces- 
sitates a new trial is whether the omitted 
evidence “creates a reasonable doubt that 
did not otherwise exist.” This standard, 
in turn, requires that the omission must 
be evaluated in the context of the entire 
record. “If there is no reasonable doubt 
about guilt whether or not the additional 
evidence is considered, there is no justifi- 
cation for a new trial. On the other hand, 
if the verdict is already of questionable 
validity, additional evidence of relatively 
minor importance might be sufficient to 
create a reasonable doubt.” Turning to a 
consideration of the instant case, the 
Court held that the trial court had applied 
the correct standards of materiality: 


“He evaluated the significance of de- 
ceased’s” prior criminal record in the 
context of the full trial which he re- 
called in detail. Stressing in particular 
the incongruity of a claim that deceased 
was the aggressor with the evidence of 
his multiple wounds and respondent's 
unscathed condition, the trial judge in- 
dicated his unqualified opinion that re- 
spondent was guilty. 


“Since the arrest record was not re- 
quested and did not even arguably give 
rise to any inference of perjury, since 
after considering it in the context of the 
entire record the trial judge remained 
convinced of respondent’s guilt beyond 
a reasonable doubt, and since we are 
satisfied that his firsthand appraisal of 
the record was thorough and entirely 
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reasonable, we hold that the prosecu- 
tor’s failure to tender deceased's record 
to the defense did not deprive respon- 
dent of a fair trial as guaranteed by the 
Due Process Clause of the Fifth Amend- 
ment.” 


United States v. Agurs, 96 S. Ct. 2392 
(1976), 13 CLB 71. 


C. THE TRIAL 


§43.01. Qualification of trial judge— 

in general 

United States Supreme Court Held, “the 
Kentucky two-tier trial court system with 
lay judicial officers in the first tier in 
smaller cities and an appeal of right with a 
de novo trial before a traditionally law- 
trained judge in the second does not vi- 
olate either the due process or equal pro- 
tection guarantees of the Constitution of 
the United States.” 

The Court reaffirmed its position in 
Colton v. Kentucky, 407 U.S. 104 (1972), 
where the two-tier system was challenged 
on other grounds, and noted its concern 
in prior cases with the “need for inde- 
pendent, neutral and detached judgment,” 
on the part of police court justices, rather 
than “legal training.” The Court rejected 
defendant’s equal protection argument di- 
rected to the differing qualifications of 
police court judges in cities of different 
sizes, by noting that rational reasons had 
been advanced for the drawing of such 
classifications, and that within each clas- 
sification, the law was being applied 
equally to all. North v. Russell, 96 S. Ct. 
2709 (1976), 13 CLB 74. 


Vermont The U.S. Supreme Court held in 
North v. Russell, 96 S. Ct. 2709 (1976), 
that a defendant was not deprived of his 
constitutional rights by a trial before a lay 
judge where the state system provided for 
a right of appeal and a trial de novo before 
a legally trained judge. 

Unlike the situation dealt with in North, 
Vermont has an ancient county court sys- 
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tem whereby a panel of three judges, con- 
sisting of one legally trained jurist and two 
laymen, would sit on a criminal case, a 
majority of any two judges could decide 
a legal question, and no de novo trial 
could be had following conviction. 

The Supreme Court of Vermont held 
that it would be a violation of constitu- 
tional due process (regardless of consid- 
erations of fairness) to permit lay judges 
to participate in any legal questions aris- 
ing from the trial. State v. Dunkerley, 
365 A.2d 131 (1976), 13 CLB 227. 


§43.10. Defendant's right to a public trial 
Washington Defendant could not validly 
assert that the prosecutor’s use of secret 
written peremptory jury challenges de- 
nied his constitutional right to a fair and 
public trial. 


“We are cited to no authority for this 
proposition and we fail to see how this 
practice, which is utilized in several 
counties in this state, could in any way 
prejudice the defendant. There are no 
state or federal constitutional guaran- 


ties of a right to peremptory challenges, 
the number and manner of exercise of 
which rests exclusively with the legisla- 
ture and the courts, subject only to the 
requirement of a fair and impartial 
jury.” 


State v. Thomas, 553 P.2d 1357 (Wash. 
App. 1976), 13 CLB 157. 


§43.15. Defendant’s right to appear in 
civilian clothes 

United States Supreme Court Person who 
had been convicted of a crime in a Texas 
court petitioned for federal habeas corpus 
relief alleging that he had been compelled 
to appear at trial in prison garb. The 
evidence in this regard showed that peti- 
tioner, a nonbailed defendant, had asked 
an officer at the jail for his civilian clothes; 
that this request had been denied; that 
the defendant’s counsel, incorrectly be- 
lieving that an objection would be futile, 
failed to make any objection to defen- 


dant’s appearing before a jury in that 
manner. 

The Supreme Court held, in denying 
relief, that failure of defendant or his 
counsel to make timely objection “for 
whatever reason” was sufficient to negate 
the presence of compulsion necessary to 
establish a violation of defendant’s Four- 
teenth Amendment right to a fair trial. 
Estelle v. Williams, 96 S. Ct. 1691 (1976), 
13 CLB 126. 


§43.20. Absence of defendant or his 
counsel 
South Carolina A misdemeanor defendant 
deliberately absented himself during the 
term of court set for his trial because of 
his fear of the strict judge then sitting. 
Several days after commencement of the 
term, his case was called three times. 
When it was determined that defendant 
was absent, he was tried in absentia. His 
court-appointed attorney was present and 
represented him. 

Defendant appealed his ensuing con- 
viction on the ground that, while he had 
been apprised beforehand of the term, he 
had not been notified of the specific trial 
date and, further, that he was not aware 
that he could be tried in his absence (so 
that any waiver on his part was not “know- 
ing”). 

The Supreme Court of South Carolina 
affirmed. A knowing waiver of a defen- 
dant’s right to be present at his trial, said 
the court, “rests upon his waiver of his 
known right to be present, not upon the 
(possibly unknown) court’s right to try 
him while absent.” Ellis v. State, 227 
S.E.2d 304 (S.C. 1976), 13 CLB 159. 


$43.35. Hearings outside presence of 
jury 

Court of Appeals, 5th Cir. The defendant 
was convicted in the U.S. District Court 
for the Southern District of Texas of pos- 
sessing with intent to distribute heroin, 
and he appealed. The issue presented on 
appeal was whether the trial court erred 
by not conducting a hearing out of the 
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jury's presence to determine the admis- 
sibility of defendant's incriminating state- 
ments made to a Drug Enforcement Ad- 
ministration agent. 

Held, conviction affirmed. 

Under the precepts laid down by the 
U.S. Supreme Court in Jackson v. Denno, 
378 U.S. 368 (1964), a defendant is en- 
titled to a hearing “fully adequate to in- 
sure a reliable and clear-cut determination 
of the voluntariness of the confession, in- 
cluding the resolution of disputed facts 
upon which the voluntariness issue may 
depend.” 

The court found, however, that the issue 
of the voluntariness of the confession must 
be properly put before the court by the 
defendant before the hearing requirement 
attaches. Defendant’s objection at the 
closing of the trial was insufficient to put 
the trial court on notice that a Jackson v. 
Denno hearing was needed. United States 
v. Gonzalez, 548 F.2d 1185 (5th Cir. 
1977 ), 13 CLB 421, CLD § 4.30. 


§44.00. Conduct of trial judge— 

in general 
Arkansas See Williams v. State, 535 
S.W.2d 842 (1976), 13 CLB 90, CLD § 
44.00. 


§44.00. Refusal to grant delay 
Georgia Defendant's retained counsel was 
inexcusably absent when the case was 
called. Defendant, through the state solic- 
itor, sought to make a motion for con- 
tinuance, but was refused, and the trial 
proceeded, with defendant forced to rep- 
resent himself until an associate of the 
absent counsel arrived. The associate in- 
formed the court that he had no knowl- 
edge of the case, could not reach the ab- 
sent counsel, and could not effectively 
represent defendant. The trial judge over- 
ruled all motions for a continuance and 
mistrial. The trial proceeded and resulted 
in defendant’s conviction. 

Held, “This was harmful error, resulting 
in a denial of the defendant’s constitu- 
tional right to benefit of counsel, and a 


reversal is not only required but de- 
manded.” Wallis v. State, 224 S.E.2d 91 
(Ga. App. 1976), 13 CLB 82. 


§44.18. Prejudicial comments 

Court of Appeals, 9th Cir. Defendant who 
was tried for violating the Internal Rev- 
enue Code testified that he had refused 
to pay taxes on principle. He urged as a 
defense that dollars must be redeemable 
in gold or silver and that Federal Reserve 
notes, not being so redeemable, are not 
constitutionally lawful dollars and thus 
cannot be legally characterized as income. 

Trial judge showed a great deal of im- 
patience with defendant and case, taking 
over the examination of a defense witness. 
After the witness testified that he agreed 
with defendant on principle and had also 
declined to pay taxes, judge remarked to 
prosecutor in presence of jury that “I think 
you should consider prosecuting this wit- 
ness. It seems to me that under oath he 
has admitted he had violated the income 
tax laws.” 

Conviction was affirmed, notwithstand- 
ing trial court’s prejudicial conduct since 
defendant had raised no legal defense; 
hence, “no jury could fail to find him 
guilty.” United States v. Schmitz, 542 
F.2d 782 (1976), 13 CLB 223. 


Alabama Trial judge sustained state’s ob- 
jections to murder defendant's attempts 
to testify on his own behalf as to threats 
made against him by decedant notwith- 
standing defendant’s plea of self-defense. 
This holding was based on judge’s er- 
roneous interpretation of state’s “dead 
man’s statute” as precluding anyone but 
third persons from so testifying. A col- 
loquy with defense counsel ensued, dur- 
ing which the judge, in the presence of the 
jury, justified his holding by indicating 
that defendant's testimony in such regard 
would be suspect “because he can testify 
to anything . . . he could get up here and 
say, “Year, he said so-and-so, and he said 
he was going to kill me next time he saw 
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me’ —and he [the victim] couldn’t be 
here to say “No.” 

Trial court shortly thereafter reversed 
itself as to the admissibility of the ev- 
idence and, on the following day, and 
again during his charge to jury, gave cura- 
tive instructions with respect to his re- 
marks. 

Held, in reversing conviction, that not- 
withstanding the efforts of the “able” trial 
judge to undo the impact of his remarks 
upon the juror’s assessment of defendant's 
credibility, they were of such a character 
“that the enormous prejudice generated 
by them could neither be explained away 
nor charged out.” James v. State, 337 So. 
2d 1332 (1976), 13 CLB 234. 


$45.00. Conduct of prosecutor— 

in general 
Arkansas Defendant, who had entered a 
plea of not guilty, elected not to testify, 
and offered no evidence. The deputy 
prosecuting attorney, in opening the argu- 
ments to the jury, stated: 


“To me it is just a pure and simple 


matter of a man lying who has been 
convicted, is now in the penitentiary, 
and is coming up here and lying to the 
Court, and he is lying to the jury to get 
himself out of a pickle.” 


Prompt and proper objection was made 
and overruled. 

Held, the prosecutor's statement “con- 
stituted error beyond doubt.” Said the 
court: 


“The last clause certainly reminded the 
jury immediately that [defendant] had 
not testified.” 


Moreover, said the court, when objection 
is made, 


“the presiding judge should appropri- 
ately reprimand counsel and _ instruct 
the jury not to consider the statement, 
and in short, do everything possible to 
see that the verdict of the jury is neither 
produced nor influenced by such argu- 
ment. . The failure to sustain a 


proper objection to argument of matters 
not disclosed by the record is serious 
error, because it gives the appearance 
that the improper argument has not 
only the sanction but the endorsement 
of the court... .” 


Williams v. State, 535 S.W.2d 842 (Ark. 
1976), 13 CLB 90. 


§45.07. improper questioning of witness 
Indiana Prosecutor sought to buttress rape 
victim’s photographic identification of de- 
fendant by eliciting testimony as to how 
many pictures the victim saw. In response 
to the prosecutor’s question, “What was 
the first kind of set that you looked at?” 
the victim answered, “I looked at some 
homicide and robbery pictures.” The trial 
court sustained defense objection, instruct- 
ing the jury to disregard the question and 
answer, but denied motion for mistrial. 

Held, in sustaining conyiction, that 
prosecution could seek to buttress identi- 
fication testimony by victim’s testimony 
as to number of photographs she saw, that 
questions did not indicate prosecutorial 
misconduct, and that trial court, in deny- 
ing motion for mistrial did not abuse its 
discretion since any prejudice was cor- 
rected by instruction to disregard. Daye 
v. State, 356 N.E.2d 213 (1976), 13 CLB 
326. 


§45.10. Comments made during opening 
statement 
Louisiana Trial judge’s refusal of defense 
request in negligent homicide case to 
order prosecution to make an opening 
statement did not constitute an abuse of 
discretion where the case was not tried 
before a jury and defendant did not claim 
surpirse with respect to the evidence pro- 
duced by the state. 

The functions of an opening statement 
are to acquaint a jury with the case and 
to inform defendant of the nature of the 
charge and the evidence by which the 
state intends to prove its case so as to pre- 
vent defendant from being unfairly sur- 
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prised. State v. Bolen, 338 So. 2d 97 
(1976), 13 CLB 237. 


§45.20. Comments made during 
summation-—in general 
Court of Appeals, 6th Cir. Where prosecu- 
tor, over defense objection and court’s 
caution, argued to jury that Congress’ 
intent in enacting feedral gambling stat- 
utes was to protect society against the 
drain on public resources of organized 
crime and that the profits from gambling 
and 
where one juror had stated during voir 
dire that he was not opposed to gambling 
as long as it did not hurt innocent people, 
conviction would be reversed as to those 


financed other criminal activities, 


defendants where evidence of guilt was 
not overwhelming. United States v. Leon, 


534 F.2d 667 (1976), 13 CLB 141. 


Massachusetts The prosecutor’s closing 
statement in a murder trial that if defen- 
dant were to be found insane he would be 
set free misstated the law and was prej- 
udicial error where the trial court failed 
to give appropriate curative instruction 
Commonwealth v. Killelea, 351 N.E.2d 
509 (Mass. 1976), 13 CLB 151. 


§45.50. Suppression of evidence 

Colorado Defendant charged with assault- 
ing a police officer planned his defense 
around the contention that he did not 
know that the alleged victim was a peace 
officer engaged in performance of his 
duties because he wore a beard, had long 
hair, and wore street clothes. Accordingly, 


defense counsel caused a subpoena duces 


tecum to issue to the officer commanding 
him to appear at trial replete with all 
facial hair in place. The subpoena was not 
served on the officer personally, but was 
delivered to the local police department. 
Although the officer was aware of the sub- 
poena, he shaved off his beard because it 
was “bothering” him, and later, with per- 
mission of the prosecutor, he cut his hair. 
Trial court, although of the opinion that 
a subpoena duces tecum was not the 
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proper procedure to compel a person to 
maintain a particular physical appearance, 
granted defense motion to dismiss; and 
state appealed. 

Held, in affirming dismissal, that trial 
court’s dismissal of case was appropriate 
sanction for willful destruction of evidence 
central to defendant’s case. People v. 
Poole, 555 P.2d 980 (1976), 13 CLB 234. 


EVIDENCE 


§46.00. Sufficiency of evidence— 
individual crimes 
Court of Appeals, 9th Cir. Prior to his 
indictment perjury, the defendant 
made a statement to an FBI agent impli- 
cating a friend of his in a burglary. The 
agent obtained the defendant's signature 
the written statement. Three days 
later, however, when the defendant was 
called before a federal grand jury, the 
defendant denied having any knowledge 
as to who had committed the burglary. 
On the appeal from his perjury con- 
viction, the defendant contended that the 
use of the signed statement at the trial 
to satisfy the “two witness” corroboration 
rule amounted to “bootstrapping” in that 
the statement was written and composed 
by the same FBI agent who was also 
the government's principal witness 
Held, conviction affirmed. The court 
said: 


for 


on 


“Where one witness testifies to the fact 
of perjury, independent corroborative 
evidence suffices under the ‘two-witness’ 
rule if it tends to confirm the truth of 
the witness’s testimony in material re- 
spects and thereby induces belief in his 
testimony... .” 


Inited States v. Davis, 548 F.2d 840 
(1977), 13 CLB 428. 


§46.10. Aiders and abettors 

South Carolina The mere fact that defen- 
dant was a friend of the actual perpetra- 
tor of the murder, was present at the time 
and place of the crime, and, conjectural- 
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ly, may have been sympathetic to the 
commission of the crime, was insufficient 
to sustain a second-degree murder con- 
viction on the theory of aiding and abet- 
ting. In order to convict on that theory, 
it must be additionally shown that de- 
fendant bystander knew that his presence 
would be regarded by the perpetrator as 
encouragement to crime. 
Where, however, as here, “presence is 


commit the 


proved only by inference and there is no 
direct evidence of the crime scene itself 
it would be unreasonable to infer also 
such knowledge of the bystander from 
the mere fact of his presence.” State v. 
Scott, 224 $.E.2d 185 (1976), 13 CLB 92. 


§46.40. Sex crimes 

Michigan See People v. Oliphant, 250 
N.W.2d 443 (1976), 13 CLB 439, CLD § 
50.00. 


§46.80. Necessity of laying foundation 
Hawaii See State v. Pokini, 548 P.2d 1402 
(1976), 13 CLB 89, CLD § 73.40. 


§46.97. Variance between pleading and 
proof 

Texas Robbery victim’s name was Dianna 
Lynch Sykes. Indictment, however, al- 
leged her name to be Dina Jones Sykes. 
Defendant appealed his conviction on the 
ground of a material variance between 
the allegation and proof of the name of 
the complaining witness rendering the 
evidence insufficient to sustain the con- 
viction. 

The state argued that a middle name 
may be disregarded as immaterial and 
that there was no material variance with 
respect to complainant’s first name since 
the names Dianna and Dina are idgm 
sonans, that is, they have the same sound. 

The appellate court affirmed convic- 
tion. Martin v. State, 541 S.W.2d 605 
(Tex. Crim. App. 1976), 13 CLB 227. 


§47.00. Best evidence rule 
Court of Appeals, 8th Cir. Held, in af- 


firming conviction, that “a clear showing 
of trustworthiness need not be made to 
admit secondary evidence of the contents 
Rule 1004 of the Federal 
Rules of Evidence, said the court, differs 
from the rule found in the majority of 
American jurisdictions, in that there are 
“no degrees of secondary evidence.” Once 
it had been shown that the original has 


of a writing. 


been lost or destroyed (unless the pro- 


ponent had “lost” or destroyed them in 
bad faith), the proponent, said the court, 


“may prove the contents of a writing 
by any secondary evidence, subject to 
an attack by the opposing party not as 
to admissibility but to the weight to be 
given the evidence, with final deter- 
mination left to the trier of fact. On 
the other hand, the new rules allocate 
to the court preliminary questions such 
as authenticity, lack of an original, and 
whether the proponent has presented 
a sufficient foundation so that a ‘rea- 
sonable juror could be convinced’ that 
the secondary evidence correctly re- 
flects the contents of the original.” 


United States v. Gerhart, 538 F.2d 807 
(1976), 13 CLB 136. 


$47.10. Character and reputation 
evidence 

Louisiana Defendant, who was charged 
with aggravated battery, pleaded self- 
defense. The incident took place at de- 
fendant’s place of employment, and the 
alleged victim was a co-employee. At 
trial, defendant sought to introduce the 
testimony of several co-workers as to his 
good character. The trial judge refused 
to allow these persons to give such testi- 
mony on the grounds that the place of 
employment was not located in defen- 
dent’s residential neighborhood and that 
they did not personally live in that neigh- 
borhood. 

Held, in reversing conviction, that a 
“neighborhood” in the context of the 
statute “includes any group with whom 
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the accused is sufficiently associated.” 
State v. Walker, 334 So. 2d 205 (1976), 
13 CLB 149. 


South Carolina Defendant was tried for 
The evidence showed that he 
was jealous of the victim for having mar- 


murder. 


ried a woman the defendant was inte;- 
ested in. He admitted firing his shotgun 
intentionally, but claimed that he only 
meant to fire over the victim’s head. The 
trial court, over defense objection that 
defendant had not placed his character 
in issue, admitted into evidence a letter 
by the victim’s wife written several weeks 


before the shooting in which she asked 
for police protection from defendant be- 
cause of threats uttered by the defendant 
against her family. The letter stated that 
defendant was a sick man with a reputa- 


tion for being mean and that, when 
drunk, he was “capable of committing 
some dreadful act.” The trial court, re- 
considering its admission of the letter, 
denied motion for mistrial but admon- 
ished the jury to disregard any state- 
ments in the letter concerning defen- 
dant’s character or reputation. 

It was held, in sustaining conviction, 
that trial court’s curative instruction was 
sufficient to cure the error and prevent 
prejudice. State v. Craig, 227 S.E.2d 306 
(1976), 13 CLB 154. 


$47.20. Circumstantial evidence 

Ohio Defendant was tried for the mur- 
der of his girl friend’s three-year-old son. 
Defendant admitted that while they were 
alone together, he had repeatedly struck 
the child, but asserted that the child had 
slipped and struck his head on a sink. 
Medical indicated that the 
blows individually and collectively were 
not sufficient to cause death, but that it 
was caused by a blunt blow to the side 
of the head. The state, in attempting to 
show that defendant had “purposely 
caused the death” of the victim by strik- 
ing him with his fists or some object 


evidence 


wielded by him, relied upon wholly cir- 
cumstantial evidence. 

He was convicted by a jury and, on 
appeal, cited a case wherein Ohio’s Su- 
preme Court had reversed a conviction 
upon a holding that “circumstantial ev- 
idence relied upon to prove an essential 
element of a crime must be irreconcilable 
with any reasonable theory of an ac- 
cused’s innocence in order to support a 
finding of guilt.” 

The court affirmed the conviction, 
holding that the jury considers all of the 
evidence and determines weight ard 
credibility in arriving at a verdict. State 
v. Williams, 354 N.E.2d 691 (1976), i3 
CLB 229. 


§47.24. Intent 
Michigan See People v. Mark, 241 N.W.2d 
777 (1976), 13 CLB 93, CLD § 80.40. 


$47.25. Knowledge 
Michigan See People v. Mark, 241 N.W.2d 
777 (1976), 13 CLB 93, CLD § 80.40. 


§47.30. Hearsay evidence 

Court of Appeals, 8th Cir. A witness testi- 
fied before a federal grand jury concern- 
ing narcotics transactions with the de- 
fendant. Later, at the trial, he refused to 
testify. Fearing reprisals, he invoked the 
Fifth Amendment. The trial court ad- 
mitted the grand jury testimony under 
the hearsay rule for statements of un- 
available witnesses. (Federal Rule of Ev- 
idence 804(b)(5)). 

Held, that the evidence was properly 
admitted as the witness was unavailable 
and there were “circumstantial guaran- 
tees of trustworthiness” as the statements 
were made under oath. United States v. 
Carlson, 547 F.2d 1346 (1976), 13 CLB 
423. 


Nevada The state’s Evidence Code ex- 
plicitly disavows any attempt to limit 
hearsay rule exceptions to some precon- 
ceived list. Rather, it provides that “a 
statement is not excluded by the hearsay 
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rule if its nature and the special circum- 
stances under which it was made offer 
assurances of accuracy not likely to be 
enhanced by calling the declarant as a 
witness, even though he is available.” 

At _ trial, unsuccessfully 
sought to introduce statements an inves- 
tigating detective had elicited from a 
married couple who were staying at the 
motel at the time of the murder, but who 
could not be located at the time of the 
trial. 

Reversing the conviction, the Nevada 
Supreme Court held that the hearsay ev- 
idence should have been admitted. Ne- 
vada’s statutes, said the court, endorse 
Judge Learned Hand’s observation that 
the “requisites of an exception to the 
hearsay rule [are] necessity, and circum- 
stantial guaranty of trustworthiness.” 
These criteria were satisfied in the instant 
case. Johnstone v. State, 548 P.2d 1362 
(Nev. 1976), 13 CLB 87, CLD § 47.30. 


defendant 


§47.32. Recorded statements 
Mascachusetts At trial, defendant’s wife 
exercised her privilege not to testify 
against her husband. She had, however, 
previously testified at a probable cause 
hearing. The state called to the stand the 
stenographer who had taken the testi- 
mony at the probable cause hearing, who 
then was permitted to identify her tran- 
script of that testimony as a record of the 
stenographer’s past recollection recorded. 
Held, in sustaining conviction, that the 
wife’s exercise of her privilege not to tes- 
tify against her husband “was sufficient 
to satisfy the requirement of unavailabil- 
ity for the purpose of determining wheth- 
er the testimony of the defendant’s spouse 
should be admitted under the prior re- 
corded testimony exception to the hear- 
say rule.” Commonwealth v. DiPietro, 


356 N.E.2d 269 (1976), 13 CLB 318. 


§47.35. Use of prior testimony 

Court of Appeals, 8th Cir. See United 
States v. Carlson, 547 F.2d 1346 (1976), 
13 CLB 423, CLD § 47.30. 
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§47.39. Prior inconsistent statements as 
substantial evidence 

Court of Appeals, 6th Cir. The defendants 
were convicted before the U.S. District 
Court for the Southern District of Ohio 
of armed robbery, and they appealed. 

Held, reversed and remanded. 

When Hall, a prosecution witness, had 
a critical lapse of memory on the witness 
stand, the government impeached the 
witness with the use of prior inconsistent 
statements allegedly made to an FBI 
agent. 

The court observed, “We must decide 
whether the prosecutor's actual use of 
Hall's prior, inconsistent statements went 
beyond the permissible limits of fairness.” 
The court decided that the use of the 
statements was improper for the follow- 
ing reasons: 


“(1) Hall’s alleged out-of-court state- 
ments were oral and unsworn; 

(2) Agent Cleary contempa- 
raneous, cryptic notes, but no tape re- 
cording or verbatim transcript of the 
interview was prepared; 


made 


“(3) Six days elapsed between the 
date of the interview and the day that 
Agent Cleary dictated his memoran- 
dum account of Hall’s statements based 
upon his original notes; 


“(4) Hall never was granted the op- 
portunity to read Agent Cleary’s mem- 
orandum, never signed it nor other- 


attested to the of its 


contents.” 


wise accuracy 


United States v. Shoupe, 548 F.2d 636 
(1977), 13 CLB 422. 


§47.40. Admissions and confessions 
Defendants tried for 
The prosecution had 
failed to serve any pretrial notice, as re- 
quired by statute, of intent to introduce 
inculpatory statements and, during its 
case-in-chief, produced no evidence of 
any confession or incriminatory statement 
by either defendant. 


Louisiana were 


armed robbery. 





CRIMINAL LAW BULLETIN 


At the conclusion of the state’s case, the 
defense produced two witnesses who tes- 
tified that one of the defendants was at 
home at the time of the robbery. The 
state, by way of rebuttal, then called a 
witness not previously produced at trial, 
who testified, over defense objection, as 
to an incriminatory statement made to 
her by the other defendant. The trial 
court denied the defense motion for a 
mistrial but instructed the jury to disre- 
gard the answer. 

The Supreme Court of Louisiana re- 

versed for two reasons: (1) The incrim- 
inating statement would have been inad- 
missible during the state’s case-in-chief 
for failure to serve prior notice of inten- 
tion to use it; and (2) in any event, the 
incriminating statement was not proper 
rebuttal evidence since it did not tend to 
disprove facts given in evidence by the 
adverse party. State v. Turner, 337 So. 2d 
455 (1976), 13 CLB 160. 
Pennsylvania Subsequent to his conviction 
for selling narcotics to a fourteen-year- 
old girl, defendant produced sworn state- 
ments from two persons to the effect that, 
following the conviction, a third person, 
the boyfriend of the girl, had admitted 
to them that he, not the defendant, had 
committed the crime. Although the con- 
viction had rested principally upon the 
testimony of the girl, the trial court de- 
nied defendant’s motion for a new trial 
on the ground that Pennsylvania law 
permitted introduction of declarations 
against penal interest only where they 
not only tended to exculpate the defen- 
dant, but were “inherently trustworthy” 
in that they were written or orally made 
to reliable persons of authority or those 
having adverse interests to the declarant, 
and were made pretrial or during the 
trial itself. 

The Superior Court of Pennsylvania, 
noting that the state’s law regarding ad- 
missions was in flux, reversed. The chief 
justice, joined by another judge, main- 
tained that a declaration against penal in- 


terest was in itself inherently trustworthy 
and took the position that such declara- 
tions were admissible where declarant 
was unavailable at the time of trial. Here, 
declarant, who presumably would invoke 
his privilege against self-incrmination if 
called on to testify, would be “unavail- 
able” within the meaning of the rule. 
Commonwealth v. Gamsby, 360 A.2d 741 
(Pa. Super. 1976), 13 CLB 148. 


§47.60. Photographs 
Indiana The defendants argued on appeal 
that the trial court erred in permitting 
their mug shots to be taken and viewed 
by the jury during their deliberations. 
Held, on appeal, reversed and remand- 
ed. In finding an abuse of discretion, the 
court found the danger of inherent preju- 
dice, noting that the jury might have as- 
sumed that the defendants had a long 
criminal record, since they might have 
thought the mug shots were taken at the 
time of an earlier arrest. This danger 
was compounded, the court noted, be- 
cause the police listed an alias on the 
back of one of the mug shots. Anderson 
v. State, 360 N.E.2d 1266 (Ind. App. 
1977), 13 CLB 445. 


Indiana See Daye v. State, 356 N.E.2d 313 
(1977), 13 CLB 326, CLD § 45.07. 


$47.80. Res gestae and spontaneous 
declarations 

Arkansas A motel desk clerk was shot in 
the abdomen while on duty. About thir- 
teen minutes later, a police officer arrived 
to investigite and asked the severely in- 
jured man, “What happened?” He re- 
plied that “two black males had tried to 
rob [him].” Although the victim died as 
the result of the shooting, the state con- 
ceded at the ensuing murder trial that it 
was unable to make the requisite show- 
ing of a foundation for the statement’s 
admission as a dying declaration. The 
trial court, however, admitted the hearsay 
statement under the res gestae exception. 
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Held, in sustaining the conviction, that 
notwithstanding the lapse of time and the 
fact that the hearsay statement had been 
made in response to the officer's question, 
the historical definition of res gestae “as 
doctrine. As the court saw it, the severity 
of the injury left “little doubt that the de- 
cedent ten minues or so after suffering 
the wound would be incapable of con- 
sidered deliberation in recounting pre- 
ceding events.” 

A dissenting opinion contended that 
the above circumstances did not meet 
the historical definition of res gestae “as 
the act talking for itself, not what people 
say when talking about the act.” Smith 
v. State, 536 S.W.2d 289 (1976), 13 
CLB 89. 


Indiana Held, the trial court in a sexual 
assault case did not err in admitting, 
through testimony of the mother, the res 
gestae statement of the five-year-old vic- 
tim incriminating the defendant, notwith- 
standing the ruling of the court that the 
victim herself was not a competent wit- 
ness. In dealing with the declarant of an 
excited utterance, 6 Wigmore on Ev- 
idence (3d ed. 1940) said at § 1751, p. 
156: 


“e 


Does the disqualification of infancy 
. exclude declarations otherwise ad- 
missible? It would seem not; because 
the principle of the present Exception 
obviates the usual sources of untrust- 
worthiness . . . in children’s testimony; 
because, furthermore, the orthodox 
rules for children’s testimony are not 
in themselves meritorious . . . and, 
finally, because the oath-test, which 
usually underlies the objection to chil- 
dren’s testimony, is wholly inapplicable 
to them.” 


Jackson v. State, 356 A.2d 299 (Ind. App. 
1976), 13 CLB 89. 


Louisiana In Louisiana, the “excited utter- 
ance” (res gestae) exception is broad- 
ly applied and includes testimony of 


utterances before, during, and imme- 
diately after the crime. 


In the instant murder case, a state wit- 
ness was allowed to testify, over defense 
objection, that he went around the corner 
of a building, where he observed the vic- 
tim lying wounded from a big cut in his 
stomach, at which point another person 
told him that defendant had stabbed the 
victim. 

Held, in reversing conviction for sec- 
ond-degree murder that, under the doc- 
trine of res gestae, the declarant’s identi- 
fication of the assailant must be based on 
personal observation of the incident to 
which his utterance pertained. State v. 
Bean, 337 So. 2d 496 (1976), 13 CLB 
232. 


§48.65. Lie-cetector test 


Oregon Over defense objection, state of- 
fered evidence of results of polygraph 


test taken by defendant pursuant to a 
stipulation that defendant would submit 
to examination by “a qualified polygraph 
operator.” Defense contended that op- 
erator was not qualified since he had not 
obtained his license. The state took the 
position that he had completed a course 
of formal training, had conducted eighty- 
one previous examinations, and argued 
that the expertise of the operator was thus 
proved and that the weight to be accord- 
ed his testimony was for the jury. 

Trial court admitted the evidence, de- 
fendant was convicted, and he appealed. 

Held, in reversing conviction, that “the 
stipulation by the defendant to admission 
of evidence of examination by a “qualified 
polygraph operator” implies that the op- 
erator be legally qualified. State v. Ta- 
ernier, 555 P.2d 481 (1976), 13 CLB 


. 
232. 


§50.00. Proof of other crimes to show 
motive, intent, etc. 

Michigan The defendant was tried and 

convicted of forcible rape and gross in- 
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decency. At the trial, the prosecution 
elicited testimony from three witnesses 
who all testified that they had been raped 
by the defendant under conditions similar 
to what the complainant had described. 
At previous trials, the defendant had been 
acquitted of the rapes of these witnesses. 

Held, on appeal, it was not error to in- 
troduce evidence of the prior attacks. 
Since the complainant and the defendant 
were in substantial agreement on what 
happened prior to the defendant's alleged 
change in demeanor and his threats, and 
where there was directly contradictory 
testimony regarding the vital issue of 
consent, the trial court correctly deter- 
mined that the probative value of the 
testimony outweighed its prejudicial ef- 
fect. 

Further, since the evidence was not 
offered to convict defendant of the earlier 
attacks, but to show the defendant's 
scheme, plan, and system, there was no 
double jeopardy. People v. Oliphant, 250 
N.W.2d 443 (1976), 13 CLB 439. 


Oregon The defendant was convicted of 
second-degree arson after a garage on the 
property on which he lived burned down. 

At trial, the prosecution offered ev- 
idence that on the afternoon before the 
fire, the defendant was seen gathering 
small mounds of grass and setting them 
afire. 

The state argued that the grass fires 
showed a common scheme and plan, but 
the court rejected the suggestion, stating 
instead that the grass fires, set in open 
daylight in front of witnesses, seemed to- 
tally unrelated to the surreptitious de- 
struction of the garage. 

Thus, the court found reversible error. 
First, the state’s case had been totally cir- 
cumstantial and did not yield substantial 
and convincing evidence of guilt. Sec- 
ond, several of the state’s witnesses testi- 
fied not only that the defendant had set 
the grass fires, but that he later denied 
setting them. Thus, the jury’s attention 
was forcibly drawn to the inadmissible 


evidence of the acts and the false denial. 
State v. Pitts, 562 P.2d 562 (Ore. App. 
1977), 13 CLB 441. 


§50.05. Proof of other crimes on habitual 
offender trial 

Minnesota Shortly after defendant's arrest 
for the murder of two fellow gang mem- 
bers, he escaped. While trying to make 
good his escape, he entered a farm and 
held the farmer and his family hostage 
for thirty-six hours. During this time, he 
admitted having committed the murders 
for which he had been arrested. He was 
recaptured, and later, upon a plea of 
guilty, was convicted of kidnapping. 

Following his kidnapping conviction, 
he was tried for the murders. The state 
called the farmer, who was permitted to 
testify, over defense objection, to the sub- 
stance of the admission and to the cir- 
cumstances surrounding the conversation 
in which it was made. 

On appeal from his ensuing conviction, 
defendant contended that this testimony 
severely prejudiced him in the eyes of 
the jury in that it revealed his participa- 
tion in a highly publicized kidnapping. 

Held, in affirming conviction, that while 
as a general rule evidence is inadmissible 
which tends to show that the accused has 
committed a crime other than that for 
which he is on trial, such evidence may 
be admitted where, as here, its probative 
value outweighs the danger of prejudice 
to the defendant. State v. Morgan, 246 
N.W.2d 165 (1976), 13 CLB 231. 


§50.22. Proof of value 

Colorado Since credit cards are not reg- 
ularly sold in normal business transac- 
tions, their “value” for the purpose of 
theft prosecutions may be established by 
other means. “One objective measure of 
the value of a credit card is its price on 
the ‘street, i.e., in the course of unlawful 
or illegal trade with a view to its criminal 
abuse. ” Additionally, rewards of- 
fered by the issuer of credit cards for the 
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return of lost or stolen cards may also 
constitute an objective measure of the 
value of the card. 

In the instant case, the state’s failure, 
in introducing such reward evidence, “to 
relate the rewards to any objective mea- 
surement of the value of the specific cards 
in question,” rendered them of “question- 
able relevance.” There was no demon- 
stration of prejudice, however, and the 
value was established by other competent 
evidence. Conviction sustained. People 
v. Miller, 549 P.2d 1092 (Colo. App. 
1976), 13 CLB 92. 


§50.25. Stipulations as evidence 
Missouri Prior to trial for first-degree rob- 
bery, counsel for both sides stipulated 
that unless defendant testified to the con- 
trary, the state would not use an incrim- 
inatory statement he had made to the 
police after his arrest. At the time of 
entering into the stipulation, the prosecu- 
tion believed it could rely upon the vic- 
tim’s identification testimony to secure 
conviction. At trial, however, the victim 
testified on cross-examination to having 
identified defendant at a lineup when, 
according to other evidence, no such line- 
up had ever taken place. The prosecution 
then claimed surprise and was permitted, 
over defense objection to elicit police tes- 
timony as to his incriminatory statement. 

Held, in reversing conviction, that a 
trial court may not relieve parties to stip- 
ulation where it will result in prejudice 
to defendant. State v. Jones, 539 S.W.2d 
317 (Mo. App. 19 13 CLB 158. 


Oregon See State v. Tavermier, 555 P.2d 
481 (1976), 13 CLB 232, CLD § 48.65. 


—e\ 


19), 


WITNESSES 


§51.10. Privileged communications 

Court of Appeals, 7th Cir. Shortly after 
the commission of a bank robbery, sus- 
pect appeared in his attorney’s office and 
gave him a sum of money. Appearing be- 
fore the grand jury, the attorney refused 
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to answer questions pertaining to his re- 
ceipt of money from the suspect. The 
grounds for this refusal, among others, 
were his assertion of an attorney-client 
privilege. 

Court held that the payment of a fee 
is not a privileged communication since 
money itself is “non-testimonial.” “More- 
over,” said the court, “If the money was 
not given as a fee but for safekeeping, the 
delivery of the money was an act in fur- 
of the crime, regardless of 
whether appellant knew it was stolen. 
The delivery of the money was not as- 
sertive conduct and therefore was not a 
privileged communication.” In re Jan- 
uary 1976 Grand Jury, 534 F.2d 719 
(1976), 13 CLB 137. 


therance 


Alaska The state Supreme Court here 
created, as a matter of decisional law, a 
Such 
privilege would “extend to communica- 


psychotherapist-patient privilege. 


tions made in the course of intensive, deep 
psychotherapy of the type requiring con- 
fidentiality for its success” and include 
communications made in the course of 
diagnostic interviews and examinations 
which might reasonably lead to psycho- 
therapy. Excluded from the privilege 
would be statements made by a patient 
to a psychiatrist or phychotherapist “out- 
side the therapeutic relationship.” Allred 
v. State, 554 P.2d 411 (1976), 13 CLB 
158. 


North Carolina Defendant was charged 
and convicted for first-degree murder and 
armed robbery in connection with the 
death of an employee and a customer at 
a “Seven-Eleven” store in Fayetteville, 
N.C. During the course of their investiga- 
tion, police officers learned from an eye- 
witness that the defendant and his ac- 
complice may have been involved in the 
murder-robbery and that they had a gun 
in their possession. Based on this lead, 
the officers arrested the two men at the 
defendant’s trailer. The defendant’s wife, 
who was present at the time of the arrest, 
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was questioned by the officers as to the 
whereabouts of the gun. She, at first, de- 
nied any knowledge concerning the gun, 
but later she directed them to the trailer 
of Martha Ann Mack. The gun was found 
at this second trailer and, in addition, the 
officers learned from Mack that the de- 
fendant had acknowledged to her his in- 
volvement in the crime. 

The defendant contended that the trial 
court erred in denying defendant's mo- 
tion to suppress the pistol and the testi- 
mony of Martha Ann Mack, arguing that 
this evidence was obtained directly 
through a disclosure by defendant’s wife 
of a confidential communication and was 
thus inadmissible. 


The court disposed of the defendant’s 
ingenious argument as follows: 


“Defendant apparently relies on the 
‘fruit of the poisonous tree doctrine’ in 
contending that the gun and Martha 
Ann Mack’s testimony were inadmis- 
sible. His argument, which attempts to 
graft a Fourth Amendment search and 
seizure doctrine to G.S. 8-57, is novel 
but we believe not warranted by the 
language of our statute. G.S. 8-57 is 
an evidentiary rule and applies to a 
spouse testifying or to the admission of 
a statement by a spouse into evidence. 
See 1 Stansbury’s N.C. Evidence, §§ 
59, 60 ( Brandeis Rev. 1973); Comment, 
‘A Survey of the North Carolina Law of 
Relational Privilege, 50 N.C.L.Rev. 
630, 635 (1972). In the present case, 
Alice Cousin, never testified nor was 
any statement by her admitted into ev- 
idence. This assignment of error is 
overruled.” 


State v. Cousin, 230 S.E.2d 518 (1976), 
13 CLB 319. 


§51.18. Witness’ assertion of privilege 
against self-incrimination—effect 
Court of Appeals, 6th Cir. Defendant was 
charged with a crime committed while an 
inmate of a prison. A fellow inmate tes- 
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tified against him and was asked on cross- 
examination whether he had ever used 
marijuana in the institution. The trial 
court, over objection and without advis- 
ing him of his privilege against self-in- 
crimination, allowed him to respond. That 
proceeding ended in a mistrial. At the 
second trial, defense counsel again sought 
to ask the question and the court per- 
mitted the witness to invoke the privilege 
despite defense assertions that he had 
waived the privilege by answering in the 
earlier trial. 

Held, in affirming the conviction, that 
the witness retained the right to invoke 
his Fifth Amendment privilege at the 
second trial. “In order for a waiver of 
the right against self-incrimination to be 
effective, it must be made knowingly and 
voluntarily with sufficient awareness of 
the relevant circumstances and likely con- 
sequences.” United States v. Larry, 536 
F.2d 1149 (1976), 13 CLB 130. 


Colorado Issue on appeal; could defense 
ask a witness called by the defense, ques- 
tions which it knew the witness would 
refuse to answer because of a valid claim 
of a privilege to testify. Defendant and 
the witness had both been charged with 
first-degree assault against the victim, bur 
the charge against the witness had been 
dismissed for lack of cause after a pre- 
liminary hearing. When the witness was 
called at defendant’s trial, an in-camera 
hearing was conducted, herein the wit- 
ness advised the court he would, in fact, 
invoke his privilege. Nevertheless, the 
trial court granted defense counsel’s ob- 
jected-to request that the court permit 
him to ask the witness the pertinent ques- 
tion in the presence of the jury. 

Held, in reversing trial court, that in 
the interest of consistency, the rule ap- 
plicable to prosecution should be made 
applicable to defense, as well, since 
“identical deception can be introduced 
into a trial” by defense counsel as by the 
prosecution in such matters. People v. 


Dikeman, 555 P.2d (1976), 13 CLB 233. 
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§51.20. Expert witness 

Court of Appeals, 6th Cir. Defendant was 
convicted of conspiracy to manufacture a 
controlled substance, DMT. The convic- 
tion was appealed on the ground that the 
trial court abused its discretion by per- 
mitting prejudicial and irrelevant expert 
testimony. The conviction was reversed 
as the court agreed that there was little 
probative value in testimony relating to 
the physical threat posed by the drug. 
The testimony was irrelevant to the 
charge of conspiracy and court abused its 
disgression in allowing it to be entered 
into evidence. United States v. Green, 
548 F.2d 1261 (6th Cir. 1977), 13 CLB 
429. 


Court of Appeals, 10th Cir. To counter 
eyewitness identification of defendant as 
person who perpetrated armed bank rob- 
bery, defense counsel sought to have a 
university psychologist who had con- 
ducted studies of eyewitness identifica- 
tion and problems of perception testify 
as to the limitations and weaknesses of 
such identification. 

Held, that trial court did not err in 
refusing to admit testimony of expert wit- 
ness since the testimony would invade 
the province of the jury and the offer of 
proof was inadequate. United States v. 
Brown, 540 F.2d 1048 (1976), 13 CLB 
218. 


Oregon Defendant in a murder case ad- 
mitted the killing, but raised, as the sole 
issue in the case, the defense of insanity. 
At trial, the defense psychiatrist testified 
in detail about her examination of defen- 
dant and reported statements made to her 
in the course of that examination about 
the killing and defendant’s actions sur- 
rounding the time thereof. 

By way of rebuttal, the state called as 
its witness a psychiatrist who, at its re- 
quest, had also examined the defendant. 
He related, over defense objections, that 
defendant had refused to be questioned 
during the first interview because his at- 


torney was not present, and that during 
the second interview (at which time his 
lawyer was present), he had invoked his 
privilege against self-incrimination and 
refused to say anything about the crime. 
Defendant was convicted. 

The court said with respect to defen- 
dant’s claims: 


“We think the jury was entitled to know 
the limitations imposed by the defen- 
dant upon the information available to 
the state’s rebuttal psychiatrist through 
his refusal to answer any questions sur- 
rounding the crime. The jury is as en- 
titled to know what relevant informa- 
tion was not available to or considered 
by an expert in arriving at his opinion 
as it is to know what the expert did 
consider. It is relevant in determining 
his competency as an expert and also 
the weight to be accorded his opinion.” 
As the dissent saw it, “The majority’s 
reliance on the general rule that an ex- 
pert witness is entitled to state the fac- 
tual basis of his or her opinion is mis- 
placed. This general rule does not con- 
vert what is otherwise inadmissible ev- 
idence into admissible evidence.” State 
v. Smallwood, 548 P.2d 1346 (Ore. 
App. 1976), 13 CLB 84. 

§52.40. Impeachment by prior 

inconsistent statements 

Hawaii See State v. Pokini, 548 P.2d 1402 

(1976), 13 CLB 89, CLD § 73.40. 


§53.20. Sequestration of witnesses 
Arkansas It was reversible error to ex- 
clude the testimony of a defense witness 
on the ground that she had violated the 
sequestration order requested by the de- 
fense. This question, said the court, was 
addressed by it in Williams v. State, 523 
S.W.2d 377 (Ark. 1975), where it said: 


“The rule consistently applied by this 
court is that a violation by a witness of 
the rule of sequestration of witnesses, 
through no fault of, or complicity with, 
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the party calling him, should go to the 
credibility, rather than the competency 
of the witness. . .. Although the trial 
court has some discretion in the mat- 
ter, its discretion is very narrow and 
more readily abused by exclusion of the 
testimony than by admitting it.” 


Norris v. State, 536 S.W.2d 298 (1976), 
13 CLB 83. 


DEFENSES 


§54.00. Alibi—in general 
Montana See State v. Hall, 554 P.2d 755 
(1976), 13 CLB 155, CLD § 34.20. 


§54.10. Collateral estoppel 

Illinois Police officers searching defen- 
dant’s home found a sawed-off shotgun. 
The shotgun was admitted after the hear- 
ing, over defense objection, in the ensuing 
trial for an armed robbery. That trial re- 
sulted in an acquittal. Defendant was 
thereafter separately tried on a charge of 
unlawful possession of the shotgun. State 
took the position that defendant was 
barred by the doctrine of collateral es- 
toppel from challenging a second time 
the validity of the search. 

The Supreme Court of Illinois, in re- 
jecting the state’s position, laid stress on 
the fact that the defendant had been ac- 
quitted on the prior charge. Defendant's 
acquittal on the armed robbery charge 
had made it impossible for him to obtain 
judicial review of the trial court’s de- 
cision in that case denying suppression. 
People v. Mordican, 356 N.E.2d 71 
(1976), 13 CLB 328. 


§54.15. Discriminatory enforcement 
Wisconsin “X,” a man, engaged in “devi- 
ate” sexual acts with two women simul- 
taneously. He paid them each $10. The 
women were prosecuted for “sexual per- 
version,” but no charges were brought 
against Mr. X. 

The trial court granted a motion to 
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dismiss the complaints on the ground that 
the defendants were being prosecuted in 
violation of the equal protection clause. 

The appellate court reversed and re- 
manded for full evidentiary hearing to 
determine whether there had been selec- 
tive and discriminatory enforcement of 
the law, saying: 


“At the hearing on the remand the de- 
fendants have the burden to establish 
a prima facie case. There must be some 
showing of persistent failure to pros- 
ecute men as well as women involved 
in prostitution. The isolated facts of 
this case are insufficient. If a prima 
facie case is established, the burden to 
show an exercise of valid prosecutorial 
discretion will shift to the state.” 


State v. Johnson, 246 N.W.2d 503 (1976), 
13 CLB 310. 


§54.20. Double jeopardy—in general 
United States Supreme Court After a 
deadlocked jury was unable to agree upon 
a verdict, the district judge granted re- 
spondent’s timely motions for judgments 
of acquittal under Federal Rule of Crim- 
inal Procedure 29(c). 

The government appealed pursuant to 
18 U.S.C. § 3731 (1970), which allows an 
appeal by the United States in a criminal 
case “to a court of appeals from a... 
judgment . . . of a district court dismiss- 
ing an indictment .. . , except that no 
appeal shall lie where the double jeop- 
ardy clause of the United States Consti- 
tution prohibits further prosecution.” 

In considering the double-jeopardy im- 
plications of the court of appeals’ deci- 
sion, the U.S. Supreme Court observed 
that there are a number of situations 
where the government may properly ap- 
peal a postverdict dismissal of an indict- 
ment. The Court held that double jeop- 
ardy prevents an appeal from a Rule 
29(c) judgment of acquittal. United States 
v. Martin Linen Supply Co., 97 S. Ct. 
1349 (1977), 13 CLB 413. 
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Court of Appeals, 2d Cir. After a ten- 
week trial, Security National Bank was 
acquitted of charges that it had made 
unlawful political contributions. 

The government tried to appeal, con- 
tending that the acquittal resulted from 
erroneous jury instructions, but the court 
ruled that the double-jeopardy clause 
barred any reconsideration of the merits. 

The court said, “We see no valid reason 
why a corporation which is a ‘person’ 
entitled to both equal protection and due 
process under the Constitution, should 
not also be entitled to the constitutional 
guaranty against double jeopardy.” 

The court added that corporations can 
certainly be liable to punishment for a 
great variety of criminal acts, and could 
face financial penalties that can be quite 
substantial. United States v. Security 
Nat'l Bank, 546 F.2d 492 (1976), 13 CLB 
301. 


Court of Appeals, 9th Cir. See United 
States v. Patrick, 532 F.2d 142 (1976), 13 
CLB 140, CLD § 54.73. 


Michigan See People v. Oliphant, 250 
N.W.2d 443 (1976), 13 CLB 439, CLD 
§ 50.00. 


New York Defendant was tried for bribery 
of a public official. At conclusion of state’s 
case, the trial court dismissed the indict- 
ment on the ground that the state had 
failed to present any evidence on what, 
in the court’s opinion, constituted an es- 
sential element of the crime, namely cor- 
rupt agreement on the part of recipient. 

Pursuant to a statute permitting ap- 
peals from trial orders of dismissal, the 
state contended, inter alia, that the trial 
judge was in error in interpreting the 
statute, and that the order of dismissal 
was on a point of law and reflected no 
factual considerations. The state took the 
position that double jeopardy would not 
attach upon retrial where, as here, no 
factual determination favorable to the de- 
fendant was involved. 

The appellate court affirmed dismissal 


on the authority of the recent “trilogy” 
of U.S. Supreme Court decisions, United 
States v. Wilson, 420 U.S. 332, United 
States v. Jenkins, 420 U.S. 358, and Serfass 
v. United States, 420 U.S. 377. 

Said the New York court in holding its 
statute constitutional insofar as it per- 
mitted such appeals: 


“On the basis of these three cases we 
conclude that the Supreme Court has 
formulated a double jeopardy rule — 
albeit what may be characterized as a 
mechanical rule — which precludes the 
People from taking an appeal from an 
adverse trial ruling whenever such ap- 
peal if resolved favorably for the People 
might require the defendant to stand 
retrial —or even if it would then be 
necessary for the trial court ‘to make 
supplemental findings’ (United States 
v. Jenkins, 420 U.S. 358, 370 95 S. Ct. 
1006, 43 L.Ed.2d 250... ).” 


People v. Brown, 40 N.Y.2d 381, 386 
N.Y.S.2d 848 (1976), 13 CLB 228. 


$54.55. Mistrials as a basis for double 
jeopardy—in general 

Court of Appeals, Ist Cir. See United 
States v. Sanabria, 548 F.2d 1 (1976), 13 
CLB 425, CLD § 54.60. 


$54.60. Point at which jeopardy attaches 
Court of Appeals, Ist Cir. At trial a charge 
of number violation, 18 U.S.C. § 3731 
(1970), was dismissed because of a defeat 
in the indictment. On appeal defendant 
argued that the double jeopardy clause 
prohibited further prosecution. 

The court ruled that the defendant 
would not be subjected to double jeop- 
ardy by a reprosecution since the trier 
of facts at the first trial never made a 
factual determination as to his guilt or 
innocence: 

“The numbers based proceeding against 

defendant was terminated solely be- 

cause he was deemed not to have re- 
ceived sufficient notice of the charges 
against him. Neither the judge nor the 
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jury ever focused on what the evidence 
of numbering activities established re- 
garding defendant’s conduct or on 
whether the alleged conduct was such 
that criminal liability could be im- 
posed.” 


Of equal importance, the court found 
that the defendant’s motion for a mistrial 
was not based on prosecutorial or judicial 
misconduct, thus removing any barrier to 
reprosecution. United States v. Sanabria, 
548 F.2d 1 (1976), 13 CLB 425. 


§54.64. Entrapment—in general 

United States Supreme Court Defendant, 
who was arrested while attempting to sell 
heroin to federal agents, maintained that 
the heroin had been supplied to him by 
government informer, and that he 
neither intended to sell, nor knew that 
he was dealing in heroin. He unsuccess- 


a 


fully sought to have the district court 
instruct the jury that he was the victim 
of entrapment, and that regardless of any 
predisposition on his part to commit the 
crime, the jury must acquit as a matter 
of public policy on due process principles 
if it found that the drugs had been sup- 
plied to him by a government informer. 
He was convicted and the conviction was 
affirmed on appeal. 

The Court, affirming the conviction, 
held that the fact that the government 
informer supplied the drugs did not vi- 
olate any constitutional right of defendant 
and did not require his acquittal since he 
had the predisposition to commit the 
crime. United States v. Hampton, 96 S. 
Ct. 1646 (1976), 13 CLB 73. 


Court of Appeals, 5th Cir. Bobby Vil- 
lareal, a government agent, introduced 
Garcia to a purported buyer of heroin 
(also a government agent). Soon after 
this introduction was made, Bobby Vil- 
lareal left the agent and Garcia, and was 
no longer involved in planning future 
transactions. 

The next time Garcia met the “buyer,” 
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an ounce of heroin was seized, and Garcia 
was arrested. 

At trial, Garcia testified in his own 
defense that Bernardo Villareal (brother 
of Bobby, the agent) had pressured him 
for some six to eight weeks to make the 
sale. He testified that Bernardo had told 
him (repeatedly) that the “buyer” was 
a friend he had made while in jail. 

The district court refused to charge the 
jury on the defense of entrapment, and 
the defendant appealed. 

As the Fifth Circuit framed the issue 
Bernardo was the key. If he was a gov- 
ernment agent, then the defense of en- 
trapment would apply. United States v. 
Garcia, 546 F.2d 613 (1977), 13 CLB 298. 


Court of Appeals, 9th Cir. The two de- 
fendants, Mummert and Reynoso, were 
convicted on eight counts of an indict- 
ment charging them with distribution of 
heroin, possession with intent to distri- 
bute, and conspiracy. Both defendants 
raised an entrapment defense. 

One of the strongest arguments raised 
by the defendants to support their claim 
of entrapment was that because the gov- 
ernment informant, Sheen, was working 
on a contingent-fee basis, they were en- 
trapped as a matter of law. 

The court rejected this contention and 
affirmed the convictions. The major case 
relied on by the court, Hampton v. United 
States, 425 U.S. 484 (1976), held that 
there was not entrapment in a drug dis- 
tribution case, even though the heroin had 
been supplied by a government informant. 

In this case the court found a predis- 
position to commit the crime on the part 
of both defendants in that they showed 
little, if any, real assistance to participate 
in the heroin transaction, once it was re- 
vealed to them, and the record disclosed 
a prior history of narcotics transactions 
on their part. United States v. Reynoso- 
Ulloa, 548 F.2d 1329 (1977), 13 CLB 430. 


§54.73. Necessity 
Court of Appeals, 9th Cir. 


The parents 
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of a nineteen-year-old girl hired defendant 
to abduct her from the headquarters of a 
religious sect located in another state and 
to forcibly or by persuasion “de-program” 
her. His accomplishment of this task re- 
sulted in his prosecution for kidnapping. 
As the case proceeded to trial, counsel for 
both sides, to avoid the need for a jury 
trial, agreed upon a procedure whereby 
defendant would waive a jury trial, admit 
the facts, and the trial court would rule 
upon the applicability of his sole defense 
of justification by “necessity.” In this re- 
gard, the government stipulated and con- 
ceded that the parents of the victim had 
believed her to be in some sort of im- 
minent danger at the time it had em- 
ployed the defendant and that, if the 
court should rule that belief in danger 
was a defense, a finding of “not guilty” 
would be entered. The trial court found 
defendant not guilty, and the government 
appealed. 

Held, that the double jeopardy clause 
prohibited the government from appeal- 
ing since, by agreement, the trial court’s 
ruling had not proceeded from a_ pre- 
liminary trial motion, but from a trial 
itself upon an agreed set of facts. Under 
those circumstances, the appellate court 
could not now consider whether the trial 
court had properly applied the rule with 
respect to the defense of necessity. United 
States v. Patrick, 532 F.2d 142 (1976), 
13 CLB 140. 


§55.80. Self-defense—in general 

Louisiana The traditional rule is that 
character evidence is established by gen- 
eral reputation, not by specific acts. 
Where, however, an accused person has 
pleaded self-defense in a murder case, he 
may, after showing that the decedent had 
made a hostile demonstration or overt act 
against him at the time of the incident, 
introduce evidence of specific acts and 
violent threats made against himself and 
others, then known to him, in order to 
show his own state of mind, that is, his 


reasonable belief in his own danger. 

In the instant case, the trial judge erred 
in holding that there was an absence of 
evidence of a hostile demonstration or 
overt act sufficient to permit the introduc- 
tion of such evidence. State v. Lee, 331 
So. 2d 455 (1976), 13 CLB 90. 


Wisconsin He tried to have admitted into 
evidence the hospital records which 
showed the victim’s wife’s visit to the 
hospital for treatment of the stab wounds. 
The trial court ruled the records inadmis- 
sible on the ground that while defendant 
may have been aware of the stabbing, the 
defendant could not have known the con- 
tents of the records. 

Defendant was convicted of manslaugh- 
ter and he appealed. The state, relying 
on an earlier case, took the position that 
testimony of specific instances of violent 
conduct on the part of a homicide victim 
by witnesses other than the defendant 
who alleges self-defense is inadmissible. 

The Supreme Court of Wisconsin, not- 
ing that in the case relied upon by the 
state the defendant had not, as here, testi- 
fied as to his knowledge of any prior 
specific instances of the victim’s violent 
conduct, held that “a defendant should 
not be limited merely to his own assertion 
that he had knowledge of particular vi- 
olent acts, but should be allowed to pro- 
duce supporting evidence to prove the 
reality of the particular acts of which he 
claims knowledge, thereby proving rea- 
sonableness of his knowledge and appre- 
hension and the credibility of his asser- 
tion. Thus, the hospital records evidencing 
this particular act are not always inad- 
missible.” 

Homicide defendant, pleading self- 
defense, testified that prior to shooting, 
he had read in newspapers that victim 
had stabbed his wife. McAllister v. State, 
246 N.W.2d 511 (1976), 13 CLB 321. 


$55.90. Right to resist an illegal arrest 
Texas A Texas statute abolishing the 


common-law right to resist an arrest which 
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is unlawful was upheld as a constitution- 
ally valid exercise of the state’s police 


power. In so holding, the court noted 


that 


“Several states have eliminated either 
by statute or by judicial decision the 
common law right to resist an unlawful 
arrest. This reflects a growing realiza- 
tion that the use of self-help to prevent 
an unlawful arrest presents too great a 
threat to the safety of individuals and 
society to be sanctioned. The line be- 
tween an illegal and legal arrest is too 
fine to be determined in a street con- 
frontation; it is a question to be de- 
cided by the courts. By limiting the 
common law right to resist an unlawful 
arrest, the Legislature has not limited 
the remedies available to the person 
arrested. He or she may still take ad- 
vantage of the right to bond, to ap- 
pointed counsel if indigent, to prompt 
arraignment and determination of prob- 
able cause, to the exclusionary rule and 
to civil remedies against the offending 
policeman.” 


Ford v. State, 538 S.W.2d 633 (1976), 
13 CLB 148. 


§56.00. Threats by victim 
Louisiana See State v. Lee, 331 So. 2d 
455 (1976), 13 CLB 90, CLD § 55.80. 


§56.20. Statute of limitations 

California The California Supreme Court 
held that acts of concealment committed 
by conspirators subsequent to the com- 
pletion of the substansive offense may 
not be construed as overt acts in further- 
ance of the conspiracy so as to delay the 
commencement of the running of the 
limitation period. People v. Zamora, 557 
P.2d 75 (1976), 13 CLB 330. 


$56.45. Void for vagueness 

Nebraska A Nebraska statute providing 
that it shall be unlawful for any person 
“to visit or to be in any room, dwelling 
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house, vehicle, or place where any con- 
trolled substance is being used . . . if the 
person has knowledge that such activity 
occurring,” was  unconstitutionally 
vague and overbroad. It is a fundamental 
requirement of due process that a crim- 
inal statute be reasonably clear and 
definite, said the court, and it is not per- 
missible to enact a law which, in effect, 
spreads an all-inclusive net upon the 
chance that, while the innocent will surely 
be entangled, some wrongdoers also may 
be caught. State v. Adkins, 241 N.W.2d 
655 (1976), 13 CLB 76. 


is 


D. THE JURY 
JURY INSTRUCTIONS 


$57.10. Burden of Proof 

Georgia The Supreme Court of Georgia 
held, that while historically a defendant 
carried the burden of “‘persuasion’ in 
asserting an affirmative defense,” such 
charges would henceforth be deemed er- 
roneous and subject a conviction to re- 
versal, absent harmless error. Rationale 
for the new policy was that “shifting 
burden” of proof charges run counter to 
the contemporary conception “that the 
presumption of innocence and the re- 
quirement that guilt must be proved be- 
yond a reasonable doubt dictate that no 
such burden may be placed upon a de- 
fendant.” State v. Moore, 227 S.E.2d 241 
(1976), 13 CLB 161. 


§57.35. Circumstantial evidence 

Illinois Burglary defendant (who was 
apprehended in a building he allegedly 
entered illegally) asserted that since the 
element of intent must be proved circum- 
stantially, the trial court erred when, in 
charging on circumstantial evidence, it 
declined to instruct the jury “You should 
not find the defendant guilty unless the 
facts and circumstances proved exclude 
every reaosnable theory of innoncence.” 
“It is 
true that each element of the offense must 


Held, in affirming conviction: 
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be proved beyond a reasonable doubt, 
but it does not follow that this standard 
requires that each element be supported 
by some direct evidence if the instruction 
in full is not to be given. Mental state is 
an element which is usually only shown 
by circumstantial evidence, but there 
would seem to be no special reason for 
requiring the jury be given the entire in- 
struction. People v. Schoenck, 356 N.E.2d 
417 (Ill. App. 1976), 13 CLB 325. 


§57.46. Defendant's failure to appear 
Georgia Where defendant has volun- 
tarily absented himself from trial, it is 
proper for a trial court to charge the jury 
that defendant’s absence and failure to 
testify in his own favor shall not create 
a presumption against him. It is not error, 
however, to fail to so charge, in the ab- 
sence of a proper and timely request. 
Smith v. State, 228 S.E.2d 705 (Ga. App. 
1976), 13 CLB 235. 


§57.60. Duty to charge on essential 
elements of crime 

Illinois The defendant had been con- 
victed of illegal transportation of liquor 
and was sentenced to six months’ condi- 
tional discharge. The trial court refused 
the defendant’s offered jury instruction, 
which listed knowledge as an element of 
the offense, and he appealed. 

Held, reversed and remanded for new 
trial. It was error for the trial court to 
impose absolute liability; knowledge must 
be shown for conviction. 

The court noted that the defendant 
could be punished for the acts of his pas- 
senger, even though ignorant of what his 
passenger was carrying. Therefore, the 
court ruled that knowledge was a neces- 
sary element. People v. Hutchinson, 361 
N.E.2d 328 (Ill. App. 1977), 13 CLB 441. 


§57.69. Intent and willfulness 

Georgia It was not error to charge the 
jury in accordance with statute defining 
murder that the element of malice “shall 
be implied where no considerable prov- 


ocation appears, and where all the cir- 
cumstances of the killing show an aban- 
doned and malignant heart.” Malice, the 
court noted, is a “state of mind” which 
frequently cannot be proved except in- 
directly. The instant charge, observed the 
court, did not shift the state’s ultimate 
burden of proving beyond a reasonable 
doubt all essential elements of the crime, 
including malice. It simply placed upon 
defendant the burden of coming forward 
with “some evidence of provocation” after 
the state had shown circumstances from 
which malice might be implied. This re- 
quirement of producing evidence, the 
court noted “is expressly not affected by 
the holding in Mullaney v. Wilbur, 421 
U.S. 684 (1965).” Davis v. State, 227 
S.E.2d 249 (1976), 13 CLB 162. 


§57.70. Lesser included offenses 
Indiana The trial court, at the state’s 
request, instructed the jury that if they 
found defendant guilty as charged or 
guilty of a lesser-included offense, then 


the law required that defendant be given 


credit for time served prior to his convic- 
tion as mitigation of his ultimate sentence. 

Held, defendant was prejudiced by this 
instruction and was thus entitled to a new 
trial. The instruction, in effect, urged the 
jury to consider the penalty to be im- 
posed as relevant evidence on the issue 


The instruction, 
said the court, was “quite obviously in- 
tended by the State to influence the jury’s 
determination so that they would find 
[defendant] guilty of first degree bur- 
glary as opposed to one of the lesser in- 
cluded offenses.” Wilson v. State, 346 
N.E.2d 279 (Ind. App. 1976), 13 CLB 90. 


of guilt or innocence. 


New York The defendant was convicted 
of attempted burglary in the third de- 
gree, a felony. On appeal, he argued that 
the trial court had erred in refusing to 
charge the jury that it might consider the 
lesser-included misdemeanor of criminal 
trespass in the third degree. 

Held, it was error for the trial court to 
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refuse the request to charge, conviction 
reversed, and new trial ordered. 

The facts were as follows: Evidence 
indicated that the defendant had broken 
a window in a garage, but did not gain 
entrance, because he had been surprised 
by the garage owner and fled. Although 
the court noted that the evidence would 
support a finding by the jury that the de- 
fendant had managed to gain entry into 
the garage, the fact could also enable the 
jury to find that the defendant might not 
have had the intent to commit a crime 
after entering the garage, thus necessitat- 
ing an instruction on criminal trespass. 
People v. Henderson, 359 N.E.2d 1357 
(1976), 13 CLB 445. 


§57.75. Limiting and cautionary 
instructions 

Washington Defendant was tried for 
grand larceny through fraudulent receipt 
of public assistance under a statute which 
listed three alternative means by which 
such crimes could be committed. The 
charge asserted that she had committed 
the larceny by means of (1) a willfully 
false statement or representation; or (2) 
a willful failure to reveal any material 
facts, conditions, or circumstances affect- 
ing eligibility; or (3) a willful failure to 
promptly notify the county office in writ- 
ing as required by law of any change in 
status with respect to resources or income. 

Defendant was convicted, and on ap- 
peal, she contended that the trial court 
had erroneously instructed the jury that 
it could find her guilty based upon one 
or more of the alternative means charged 
without a further requirement that the 
jury agree unanimously as to the partic- 
ular mode of commission. 

It was held, in sustaining conviction, 
that where a statute describes several dif- 
ferent means by which a single offense 
can be committed, it is not necessary — 
where there is subtsantial evidence to 
support each means and the alternative 
means are not repugnant to one another 
—that the jury agree unanimously as to 


the particular mode of commission. State 
v. Arndt, 553 P.2d 1328 (1976), 13 CLB 


157. 


$57.80. Presumptions and inferences— 
in general 

Maryland Theory of defense offered by 
defendant to murder charge was that she 
had been coerced by her husband into 
participation in the killing of a man he 
had accused of being her lover. The trial 
court charged the jury, in part, that: 


“In the absence of justification, excuse, 
or some circumstances of mitigation, 
the law presumes that all homicides are 
committed with malice aforethought 
and constitute murder. The burden is 
on the person accused to show circum- 
siances of excuse or justification to mur- 


der.” 


It was held, in reversing conviction for 
second-degree murder, that the court er- 
roneously placed the burden upon the 
defendant of reducing murder to man- 
slaughter by showing an absence of mit- 
igation in contravention of her due proc- 
ess rights as set out in Mullaney v. Wilbur, 
421 U.S. 684 (1975). Wentworth v. State, 
349 A.2d 421 (Md. Spec. App. 1975), 13 
CLB 146. 


§57.90. Presumption of innocence 
Massachusetts Trial judge’s statement to 
jury pool that the Commonwealth had 
presented evidence to the grand jury “suf- 
ficient to establish that a crime had been 
committed and that there is reasonable 
probability to believe that the defendant 
in fact committed that crime,” did not 
prejudice defendant by destroying pre- 
sumption of innocence when viewed in 
the context in which it was presented, of 
all the instruction, and of the charge at 
conclusion of the trial. Commonwealth 
v. Corliss, 356 N.E.2d 455 (1976), 13 
CLB 324. 


§58.55. Charge on issues of law 
Florida The trial court in a felony mur- 
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der case properly instructed the jury as 
to first- and third-degree murder and man- 
slaughter but, in charging on second- 
degree murder omitted reference, as re- 
quired, to killing “when committed in the 
perpetration of or attempt to perpetrate” 
certain felonies. Defense counsel, how- 
ever, failed to object. 

Held, in reversing for fundamental 
error, that “we reverse because of the 
failure of the trial court to instruct upon 
the degrees of the offense. ... This is to 
be distinguished from the instance where 
the trial court fails to instruct upon lesser 
included offenses.” Jefferson v. State, 334 
So. 2d 178 (Fla. App. 1976), 13 CLB 149. 


THE JURY — SELECTION, 
DELIBERATION, AND VERDICT 


§60.00. Requirement of an impartial 
jury—in general 

Court of Appeals, 7th Cir. Petitioner 
cited three studies published since the 
Witherspoon decision which supported 
his position that jurors who favored the 
death penalty had a greater tendency to 
convict than those who did not, and al- 
though one of these studies (Jurow, “New 
Data on the Effect of a ‘Death Qualified’ 
Jury on the Guilt Determination Process,” 
84 Harv. L. Rev. (1971) appeared to be 
“a highly scholarly undertaking,” the ap- 
pellate court was not prepared to say that 
the “fragmentary and tentative” nature 
of the data at hand had been dispelled. 
“Thus, at this time,” said the court, “we 
cannot say that the petitioner was denied 
a fair trial because jurors who had scruples 
against the death penalty were excluded 
from his jury.” United States ex rel. 
Clark v. Fike, 538 F.2d 750 (1976), 13 
CLB 134. 


§60.05. Selection of veniremen 

Alabama _ A special venire was drawn to 
try defendant for the crime of robbery. 
The trial court, without the knowledge, 
presence, or consent of defendant or his 


counsel, heard the excuses of several ju- 
rors and relieved them from service on 
the venire. The trial court overruled de- 
fendant’s ensuing motion that he aot be 
tried under the special venire because the 
excusals denied him the right as a part of 
the trial to know facts on which the ex- 
cuses were based, to the end that he could 
be heard thereto. Defendant contended 
that the trial court erred in refusing to 
allow him to strike a jury from forty-eight 
veniremen. 

Held, in affirming the conviction, that 
under state law, a defendant is entitled 
to a special venire only in death penalty 
cases, and that excusal of jurors when de- 
fendant is not present is permissible. 
Scott v. State, 331 So. 2d 759 (Ala. Crim. 
App. 1976), 13 CLB 83. 


$60.08. Systematic exclusion of negroes, 
etc. 

United States Supreme Court See Fran- 
cis v. Henderson, 96 S. Ct. 1708 (1976), 
13 CLB 128, CLD § 75.35. 


Georgia Defendant successfully chal- 
lenged array of traverse jury after demon- 
strating that blacks were underrepre- 
sented on the county traverse jury lists 
by 62.4 percent and females by 49.5 
percent. 

Held, in affirming lower court’s sustain- 
ing of challenge to the array, that 


“[W]here such marked disparity be- 
tween the percentage of a class on the 
jury rolls and the percentage of a class 
in the total community is proved, a 
prima facie case of discrimination has 
been held to be shown and testimony 


by the commissioners that no one has 
been included or rejected because of 
his race or color, is insufficient to over- 
come the prima facie case.” 

State v. Gethers, 227 S.E.2d 832 (Ga. 

App. 1976), 13 CLB 229. 

$60.09. Capital cases 

Louisiana In accordance with a Louisi- 

ana statute, the trial court in a murder 
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case sustained the state’s challenges for 
cause as against twenty-five veniremen 
who expressed fixed opposition to the im- 
position of the death penalty under any 
circumstances. On appeal, defendant con- 
tended that the removal from jury service 
of the twenty-five veniremen opposed to 
the death penalty “deprived him of the 
jury representative of the people to which 
an accused is constitutionally entitled.” 

Affirming the conviction, the court held 
that the legislature, in enacting the stat- 
ute in question, permitted such exclusior 
for cause. Moreover, in Witherspoon v. 
Illinois, 391 U.S. 510 (1968), “the United 
States Supreme Court recognized that 
there is no constitutional bar to excluding 
from jury service those who will in no 
circumstances concur in a verdict of guilt 
because of their refusal to apply the ex- 
treme penalty required by statute upon 
conviction.” State v. Roberts, 331 So. 2d 
11 (1976), 13 CLB 83. 


§60.70. Exposure of jurors to prejudicial 
publicity 
Oklahoma Trial judge’s refusal to excuse 
for cause four jurors who had admitted 
to having formed an opinion as to murder 
defendant’s guilt or innocence as result 
of discussing the case with other persons 
or reading about it in the newspapers, 
was not reversible error where (1) all 
the jurors had stated that they could and 
would set such opinion aside and impar- 
tially consider the evidence at trial; (2) 
three of the jurors were removed by de- 
fense peremptory challenges; and (3) 


none of the jurors had formed such opin- 


ions as result of talking to prospective 
witnesses or persons purporting to have 
special information about the evidence to 
be present at trial. Andrews v. State, 555 
P.2d 1079 (Okla. Crim. App. 1976), 13 
CLB 229. 


§62.02. Requirement of unanimity 
The trial court on voir dire in 
a murder case asked defense counsel to 


Louisiana 


choose between the acceptability of a 
verdict of nine out of twelve or ten out 
of twelve. Such “waiver” is presumably 
admissible in noncapital cases, but there 
is a requirement of unanimous verdict in 
capital cases — and this requirement may 
not be waived. 

It was held, in reversing conviction 
based upon eleven to one verdict, that 
absent legislative indication to the con- 
trary, murder remains a capital case not- 
withstanding unavailability of death pen- 
alty. Hence requirement of unanimous 
verdict remains intact. In any event, 
court would not find the “waiver” in the 
instant case to be either intelligent or 
informed. State v. Lott, 325 So. 2d 576 
(1976), 13 CLB 147. 


§63.10. Procedure where misconduct is 
brought to light—duty of trial 
judge to poll jury or conduct 
inquiry 

Court of Appeals, 7th Cir. In the middle 
of his federal jury trial, defendant unsuc- 
cessfully attempted to escape from the 
courtroom, prompting one of the jurors to 
pronounce the word “guilty.” Defense 
motion for mistrial on the ground that 
since the jury had witnessed the event, he 
could not thereafter receive a fair trial, 
was denied, and jury was cautioned to 
disregard what it had seen in determining 
guilt or innocence. 

On appeal from his ensuing conviction, 
defendant argued that mistrial should 
have been granted, and that in view of 
one jurors prejudicial utterance, trial 
court should have made inquiry to deter- 
mine the existence of any prejudice among 
the jurors. 

Held, in affirming conviction, that in 
view of jury’s deliberation for more than 
five hours despite overwhelming evidence 
of guilt, it could not be said that jury did 
not conscientiously consider verdict, that, 
while it might be advisable in some cases 
to make such inquiry as defendant sug- 
gested, he made no such request at the 
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time and that, with respect to any ad- 
verse effect his conduct might have upon 
his trial, “the fault lies with the defen- 
dant, not with the court or the jury. To 
allow a defendant by his own misconduct 
to terminate his trial even temporarily 
would be to allow him to profit from his 
own wrong.” United States v. Chaussee, 
536 F.2d 637 (1976), 13 CLB 219. 


E. SENTENCING AND PUNISHMENT 
SENTENCING PROCEDURES 


§65.65. Standards for imposing sentence 
Court of Appeals, 3d Cir. In consolidated 
appeals, the Third Circuit considered the 
major problem of whether or not the sen- 
tencing procedures used by the court “in- 
fringed upon appellants’ Fifth Amend- 
ment right against self-incrimination.” As 
part of a plea agreement, the two defen- 
dants pleaded guilty in satisfaction of the 
indictments to one count of possessing 
cocaine with intent to distribute. 


“In making its judgment of sentence on 
the guilty pleas, the court announced 
that it could not extend ‘clemency and 
leniency’ to Antonmarchi, or be ‘lenient 
and merciful’ to Garcia, because neither 
man assisted in law enforcement inves- 
tigations of illicit narcotic traffic.” 


On appeal, the defendants argued, inter 
alia, that the court had exercised its 
power to grant leniency to those who as- 
sist the sovereign in preserving public 
order, in derogation of their right against 
self-incrimination. The circuit court of 
appeals agreed and vacated the sentences, 
remanding for resentencing de novo. 

In reaching its conclusion, the court 
stated that it was important to recognize 
the limited role in narcotics trafficking 
admitted by each defendant. Although 
each professed guilt to a narrow compass 
of facts, the trial court, in effect, at- 
tempted to coerce them into furnishing 
the prosecutor with factual information 


uncircumscribed in scope and “without 
any assurance of immunity from future 
federal or state prosecutions resulting 
from the information supplied by them.” 
Consequently, the appeals court held that 
the sentencing court had impermissibility 
presented the defendants with a Hobson’s 
choice, that is, “remain silent and lose the 
opportunity to be the objects of leniency, 
or speak and run the risk of additional 
prosecution. A price tag was thus placed 
on appellants’ expectation of maximum 
consideration at the bar of justice: they 
had to waive the protection afforded them 
by the Fifth Amendment. This price was 
too high. We, therefore, cannot permit 
the sentences to stand.” United States v. 
Garcia, 544 F.2d 68 (1976), 13 CLB 293. 


§65.80. 
Georgia 


Resentencing 
Defendant-motorist, who struck 
and killed another motorist while driving 
down the wrong side of a highway, was 
indicted for involuntary manslaughter, a 
felony. On appeal from his ensuing con- 
viction, he pointed out that the legislature 
had specifically excluded vehicular deaths 
from that offense. Furthermore, the stat- 
ute, which did concern itself with ve- 
hicular deaths, constituted such offenses 
as misdemeanors except in circumstances 
involving reckless driving. 


Held, in remanding for resentencing as 
a misdemeanor, that since an “offense 
characterized in an indictment is deter- 


mined, not by the name given therein, but 
by the criminal acts therein alleged to 
have been committed, .. . the language 
of this indictment charges the offense of 
homicide by vehicle . . .” and not involun- 
tary manslaughter. Berrian v. State, 228 
S.E.2d 737 (Ga. App. 1976), 13 CLB 228. 


PUNISHMENT 


§66.15. Particular penalties as 
constituting cruel and 
unusual punishment 


United States Supreme Court Held, that 
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the sentence of death for the crime of 
murder was not per se a violation of the 
Eighth and Fourteenth Amendments’ pro- 
scription against cruel and unusual pun- 
ishment. In so holding, the Court (by a 
7-to-2 decision, Brennan and Marshall, 
J.J., dissenting) rejected the argument 
that social standards had evolved to the 
point wnere the death penalty’s infliction 
under any circumstances offended con- 
temporary standards of decency. 

The Court next turned to consideration 
of Georgia’s post-Furman death penalty 
statute insofar as it related to the crime of 
murder. Said the Court in upholding the 
statute: 


“Georgia’s new sentencing procedures 
require as a prerequisite to the imposi- 
tion of the death penalty, specific jury 
findings as to the circumstances of the 
crime or the character of the defendant. 
Moreover to guard further against a 
situation comparable to that presented 
in Furman, the Supreme Court of Geor- 
gia compares each death sentence with 
the sentences imposed on similarly sit- 
uated defendants to ensure that the 
sentence of death in a particular case 
is not disproportionate. On their face 
these procedures seem to satisfy the 
concerns of Furman. No longer should 
there be ‘no meaningful basis for dis- 
tinguishing the few cases in which [the 
death penalty] is imposed from the 
many cases in which it is not.” 


Gregg v. Georgia, 97 S. Ct. 197 (1976), 
13 CLB 51. 


United States Supreme Court The Court, 
affirming a death sentence, upheld Flor- 
ida’s post-Furman death penalty statute 
insofar as it pertained to the crime of 
first-degree murder. 

The Florida statutory scheme, the Court 
found, was similar to that upheld in 
Gregg, the primary difference being that 
a judge, not a jury, determined imposition 
of the death penalty at the second stage 


of trial, with the jury acting in an ad- 
visory capacity. However, Florida’s Su- 
preme Court has held that “in order to 
sustain a sentence of death following a 
jury recommendation of life, the facts 
suggesting a sentence of death should be 
so clear and convincing that virtually no 
reasonable person could differ.” The trial 
judge is directed to weigh eight statutory 
aggravating factors against seven stat- 
utory mitigating ones to determine wheth- 
er the death penalty shall be imposed. 


“The directions given to judge and jury 
by the Florida statute are sufficiently 
clear and precise to enable the var- 
ious aggravating circumstances to be 
weighed against the mitigating ones. 
As a result, the trial court’s sentencing 
discretion is guided and channeled by 
a system that focuses on the circum- 
stances of each individual homicide 
and individual defendant in deciding 
whether the death penalty is to be im- 
posed.” 


Proffitt v. Florida, 97 S. Ct. 198 (1976), 
13 CLB 51. 


United States Supreme Court. Said the 
Court, 


“We conclude that Texas’ capital sen- 
tencing procedures, like those of Geor- 
gia and Florida, do not violate the 
Eighth and Fourteenth Amendments. 
By narrowing its definition of capital 
murder, Texas has essentially said that 
there must be at least one statutory ag- 
gravating circumstance in a first-degree 
murder case before a death sentence 
may even be considered. By authoriz- 
ing the defense to bring before the jury 
at the separate sentencing hearing 
whatever mitigating circumstances re- 
lating to the individual defendant can 
be adduced, Texas has ensured that the 
sentencing jury will have adequate 
guidance to enable it to perform its 
sentencing function. By providing 
prompt judicial review of the jury’s de- 
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cision in a court with statewide juris- 
diction, Texas has provided a means to 
promote the even handed, rational, and 
consistent imposition of death sentences 
under law. Because this system serves 
to assure that sentences of death will 
not be ‘wantonly’ or ‘freakishly’ im- 
posed, it does not violate the Constitu- 
tion.” 


Jurek v. Texas, 97 S. Ct. 198 (1976), 13 
CLB 561. 


United States Supreme Court The Court 
struck down as violative of the Eighth 
and Fourteenth Amendments’ proscrip- 
tion against cruel and unusual punish- 
ment, Louisiana’s post-Furman manda- 
tory death penalty statute. 

In 1973, the Louisiana legislature, re- 
sponding to its interpretation of Furman, 
amended its “discretionary” jury sentenc- 
ing statute to a wholly mandatory one, 
requiring that the death penalty be im- 
posed whenever the jury finds the defen- 
dant guilty of first-degree murder. 

It was thus clear, said the Court, that 
the statute was constitutionally deficient; 
“there are no standards provided to guide 
the jury in the exercise of its power to 
select those first-degree murderers who 
will receive death sentences, and there is 
no meaningful appellate review of the 
jury’s decision.” Roberts v. Louisiana, 97 


S. Ct. 1993 (1976), 13 CLB 57. 


United States Supreme Court Held, that 
the North Carolina death penalty statute 
was a constitutionally impermissible de- 
parture from contemporary standards re- 
garding mandatory death sentences. 


The statute, said the Court, 

“... provides no standards to guide the 
jury in its inevitable exercise of the 
power to determine which first-degree 
murderers shall live and which shall 
die. And there is no way under the 
North Carolina law for the judiciary 
to check arbitrary and capricious exer- 


cise of that power through a review of 
death sentences.” 


Woodson v. North Carolina, 96 S. Ct. 
1090 (1976), 13 CLB 59. 


The defendant had been con- 
victed of murder and sentenced to death 
by electrocution, and he appealed. The 
U.S. Supreme Court vacated this judg- 
ment insofar as the death penalty was 
concerned and remanded for further con- 
sideration. 97 S. Ct. 44. On remand, the 
Arkansas Supreme Court (en banc) re- 
affirmed the sentence of death. 
Applying the principles of recent state 
and federal cases to the Arkansas statute, 
the court found no constitutional in- 
firmity. ‘The statute, the court noted, 
strictly defines the homicidal offenses for 
which the death penalty may be imposed. 
The imposition of the death penalty is 
not mandatory in any case under Arkansas 
law, for the jury may find mitigating cir- 
cumstances which outweigh any aggra- 
vating circumstances it finds to exist. The 
Arkansas sentencing procedures require 
that the sentencing authority must focus 


Arkansas 


on the particular nature of the crime. The 
court analyzed state law to determine 
whether the lack of a mandatory appeal 
provision of judgments imposing the death 
penalty was a fatal infirmity. The court 
found no hard-and-fast rules and, there- 
fore, concluded that constitutional guide- 
lines would be satisfied if meaningful ap- 
pellate review is available to insure that 
death penalties are not arbitrarily, capri- 
ciously, and freakishly imposed. 

The dissenters, however, argued that 
there must be an automatic appeal of 
capital cases if a death penalty is to be 
constitutional. Collins v. State, 548 $.W.2d 
106 (1977), 13 CLB 431. 


Montana Defendant was convicted of 
deliberate homicide and aggravated kid- 
napping and was sentenced to death. On 
appeal, the defendant argued that the 
death sentence imposed violated his con- 
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stitutional rights because there was no 
jury participation of any kind in the de- 
termination of the sentence, citing five 
Supreme Court cases released on July 2, 
1976. 

The Montana Supreme Court began its 
analysis of the defendant’s argument by 
noting that the Montana criminal code 
was revised, following Furman v. Geor- 
gia, 408 U.S. 238 (1972), to provide for 
a mandatory death sentence for the 
crimes of “deliberate homicide” and “ag- 
gravated kidnapping,” unless the trial 
court found “mitigating circumstances.” 

While conceding that the Montana 
statutes do not provide for jury participa- 
tion in the bifurcated sentencing proce- 
dure, as in Jurek v. Texas, supra, the court 
found that the statutes were within the 
Jurek and Gregg decisions. The primary 
support for its finding was drawn from 
Proffitt v. Florida, supra, where the Su- 
preme Court commented upon judicial 
sentencing as follows: 


“The basic difference between the 
Florida system and the Georgia system 
is that in Florida the sentence is deter- 
mined by the trial judge rather than 
by the jury. This Court has pointed 
out that jury sentencing in a capital 
case can perform an important societal 
function, but it has never suggested 
that jury sentencing is constitutionally 
required. And it would appear that 
judicial sentencing should lead, if any- 
thing, to even greater consistency in 
the imposition at the trial court level 
of capital punishment, since a trial 
judge is more experienced in sentenc- 
ing than a jury, and, therefore is better 
able to impose sentences similar to 
those imposed in analogous cases.” 


The court also noted that the circum- 
stances leading to the finding of the trial 
court that aggravated circumstances were 
present justifying the imposition of the 
death sentence were more heinous than 
those present in the Gregg case. State v. 
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McKenzie, 557 P.2d 1023 (1977), 13 CLB 
302. 


Nebraska Following the U.S. Supreme 
Court’s decision in Furman v. Georgia, 
408 U.S. 238 (1972), the Nebraska legis- 
lature revised that state’s death penalty 
statute. Neb. Rev. Stat. §§ 29-2519 to 
29-2546 (1943). The Nebraska high court 
heard appeals in four capital punishment 
cases and upheld the death penalty stat- 
ute. 

Under Nebraska law, whenever any 
person is found guilty of murder in the 
first degree (Neb. Rev. Stat. § 28-401 
(1943) ), the district court fixes a date for 
a hearing on the determination of the 
sentence, and the law provides that the 
determination shall be made by (1) the 
judge who presided at the trial or ac- 
cepted the guilty plea, or (2) a panel of 
three district judges. At the hearing, any 
relevant evidence may be presented, in- 
cluding matters relating to aggravating 
and/or mitigating circumstances. 

In each of the death-penalty cases re- 
viewed (all four were decided on the 
same day), the high court made three 
common findings: Jury sentencing in a 
capital case is not constitutionally re- 
quired; the Nebraska sentencing proce- 
dure is constitutional; and the facts upon 
which aggravating circumstances are 
based must be proved beyond a reason- 
able doubt. State v. Stewart, 250 N.W.2d 
849 (1977); State v. Rust, 250 N.W.2d 
867 (1977); State v. Holtan, 250 N.W.2d 
876 (1977); State v. Simants, 250 N.W.2d 
881 (1977), 13 CLB 433. 


Oklahoma On July 6, 1976, the U.S. Su- 
preme Court invalidated as unconstitu- 
tional Oklahoma’s death penalty for first- 
degree murder because the statutory 
scheme failed to provide the proper flex- 
ibility. Paradoxically, the Oklahoma 
Court of Criminal Appeals had struck 
down the statute in its entirety on the 
contrasting, and erroneous, ground that 
Furman v. Georgia, 408 U.S. 238 (1972), 
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supported only mandatory and inflexible 
death penalty schemes and that the Okla- 
homa statute was too flexible because it 
permitted judicial modification of the 
death penalty in certain situations. A 
new death penalty scheme, designed to 
meet the newly clarified requirements of 
the U.S. Supreme Court, went into effect 
on July 23, 1976. This, unfortunately, left 
a hiatus or an “apparent void” in those 
few weeks between the Oklahoma court’s 
invalidation of the first statute and the 
effective date of the second. The prob- 
lem thus created came to a head in the 
instant case involving the habeas corpus 
claim of an untried murder defendant 
that he was being “illegally restrained” in 
view of his having been charged with the 
crime during that intervening period. 

It was held, in denying petition, that 
while the second statute would be ex post 
facto as to this defendant, the earlier 
statute should not previously have been 
struck down in its entirety but that the 
portion of the statute prescribing the 
death penalty was severable from other 
portions of the statute and that defendant 
could be sentenced to life imprisonment 
under the alternative penalty provisions 
of the statute. Riggs v. Branch, 554 P.2d 
823 (Okla. Crim. 1976), 13 CLB 156. 


§66.30. Excessive sentences 

Colorado Colorado’s statutes defining the 
two crimes of manslaughter and criminal- 
ly negligent homicide were worded in 
virtually identical terms. In an earlier 
holding, the Supreme Court of Colorado 
had overturned a manslaughter convic- 
tion and remanded for new trial as to 
criminally negligent homicide on the 
ground that “the defendant convicted 
under the harsher statute is denied equal 
protection of the law.” 

In the instant case, defendant was 
charged with manslaughter but was con- 
victed of criminally negligent homicide. 
On appeal, he took the position that the 
effect of the earlier holding had been to 


declare the manslaughter statute uncon- 
stitutional and that the criminally neg- 
ligent statute, being virtually indistin- 
guishable in its wording, was likewise 
unconstitutional. 

Held, that the prior holding did not 
support defendant’s argument and that 
conviction would be sustained since de- 
fendant was convicted of the crime in- 
curring the lighter penalty. People v. 
Palumbo, 555 P.2d 521 (1976), 13 CLB 
235. 


§66.50. Increasing sentence upon retrial 
Oklahoma Fact that defendant received 
harsher sentence upon retrial for arson 
did not conflict with U.S. Supreme Court's 
holding in Chaffin v. Stychcombe, 412 
U.S. 17, where second jury was not in- 
formed of the prior sentence and second 
sentence was not otherwise shown to be 
the product of vindictiveness. 

With respect to another issue, trial court 
had not abused its discretion in denying 
defendant’s pretrial motion to inspect 
prosecutor’s files concerning four arson 
charges filed against another person 
where, although such fires occurred under 
somewhat similar circumstances, they did 
not take place until more than two years 
after the fire which defendant had been 
charged. Case v. State, 555 P.2d 619 
(Okla. Crim. App. 1976), 13 CLB 235. 


§70.20. Validity of prior conviction 
Court of Appeals, 8th Cir. In sentencing 
convicted bank robber to twelve-year 
prison term, district court took into con- 
sideration defendant’s previous federal 
conviction. Subsequently, the previous 
conviction was reversed as constitutional- 
ly invalid, and defendant successfully 
petitioned the district court to vacate or 
correct the twelve-year bank-robbery sen- 
tence. After a hearing, trial court im- 
posed an even greater sentence relying on 
the fact that defendant had engaged in 
criminal activity while on parole from 
his twelve-year sentence. 
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Defendant appealed from the enhance- 
ment of his sentence. 

Held, in reversing sentence, that the 
double jeopardy clause proscribes the im- 
position of a more harsh sentence upon 
resentencing when there has been neither 
a new trial nor a conviction. United 
States v. Durbin, 542 F.2d 486 (1976), 
13 CLB 220. 


F. POSTCONVICTION 
PROCEEDINGS 


THE APPEAL 


§71.50. Right to transcribed minutes 
United States Supreme Court 


“Equal protection does not require the 
Government to furnish to the indigent 
a delayed duplicate of a right of appeal 
with attendant free transcript which it 
offered in the first instance, even though 
a criminal defendant of means might 
well decide to purchase such a tran- 
script in pursuit of relief under § 2255.” 


The statute in question, 28 U.S.C. § 
753, provides for a free transcript for in- 
digent prisoners asserting a claim under 
28 U.S.C. § 2255 if a judge certifies that 
the asserted claim is “not frivolous” and 
that the transcript is “needed to decide 
the issue.” 

Held that respondent made only a 
naked allegation of ineffective assistance 
of counsel. Since any discussion he may 
have had with his trial counsel as to the 
desirability of appeal would not normally 
appear in the transcript of proceedings at 
trial, the furnishings of such transcript 
would not have aided him in refreshing 
his recollection of such discussions. The 
failure to flesh out this aspect of respon- 
dent’s claim of ineffective assistance of 
counsel, then, is not likely to have been 
cured by a transcript. United States v. 
MacCollom, 96 S. Ct. 2086 (1976), 13 
CLB 68. 


§73.10. Failure to object or file bill of 
exceptions as precluding 
appellate reviews 

Defendant charged with willfully 
and unlawfully carrying a revolver in his 
car testified that the gun belonged to an- 
other and that he had not been aware of 
its presence. Trial court, in instructing 
jury, made no mention of element of 
knowledge but defense failed to make an 
objection. 

The deliberating jury, however, re- 
quested an instruction on the subject. 
Trial court merely instructed jury that 
state was required to prove all the ele- 
ments of the crime beyond a reasonable 
doubt. Defense objected to the instruction 
and moved for a new trial on the ground 
that the court, in giving the later instruc- 
tion, had “misdirected the jury in a ma- 
terial matter of law.” Motion was denied. 

At issue on appeal from ensuing con- 
viction was whether defendant had pre- 
served error. 

Held, that while the statement “mis- 
directed the jury in a material matter of 
law” was general in nature, in the instant 
case, it was sufficient to alert the trial 
judge since the sole controverted issue at 
trial was lack of knowledge. State v. 
Krana, 246 N.W.2d 293 (1976), 13 CLB 
233. 


Iowa 


Tennessee Tennessee trial judge in a 
murder case charged the jury as to parole 
procedures in accordance with the re- 
quirements of a certain statute. Defen- 
dant, in his motion for a new trial, chal- 
lenged the statute on the ground that it 
violated the separation-of-powers section 
of the state constitution. Motion was de- 
nied, defendant was convicted and sen- 
tenced, and the Tennessee Court of Crim- 
inal Appeals affirmed on appeal upon a 
determination that the statute did not 
violate the separation-of-powers concept. 


Defendant subsequently petitioned to 
rehear on the ground that that state’s su- 
preme court had held the state in ques- 
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tion to violate the state constitution on a 
different ground, namely that the body of 
the act was broader than its caption. 

The court denied the motion to rehear 
on a holding that defendant was pre- 
cluded from raising the additional ground 
before the appellate court since he had 
initially failed to do so when he attacked 
the constitutionality of the statute at trial. 
Jackson v. State, 539 S.W.2d 337 (Tenn. 
Crim. App. 1976), 13 CLB 162. 


§73.30. Harmless error test 

Florida After retiring to consider its ver- 
dict in a murder case in which defendant 
had interposed a plea of self-defense, the 
jury sent out notes requesting the report 
of the medical examiner, who had testi- 
fied as to the wounds received by the 
deceased as a result of the shooting. The 
trial court, without notifying counsel, sent 
the report to the jury. Forty-five minutes 
later, the court realized that the medical 
examiner's report had never been received 
in evidence during the course of the trial, 
and, denying a defense motion for a mis- 
trial, took back the report with the cura- 
tive admonition that the jury should only 
regard the medical examiner’s testimony 
on the stand. The jury convicted the de- 
fendant of manslaughter, and he ap- 
pealed. 

Held, in affirming the conviction, that 
“Because the defendant was found guilty 
of only the lesser included offense of 
manslaughter and because the medical 
examiner’s report could not, under the 
facts of this case, have contributed to the 
defense of self-defense or have further re- 
duced the crime to assault, we reach the 
conclusion that the error was harmless.” 

A dissenting opinion noted that the de- 
tails contained in the medical report, but 
not elaborated upon at the trial, could 
have had an inflammatory effect upon the 
jury, and argued that the error should not 
have been harmless. “An 
error should not be held harmless if there 
is a reasonable possibility that it might 


considered 
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have contributed to the conviction.” 
Ivory v. State, 330 So. 2d 853 (Fla. App. 
1976), 13 CLB 88. 


New York See People v. Fong, 387 
N.Y.S.2d 579 (1976), 13 CLB 230, CLD 
§ 36.05. 


$73.40. Harmless error test for 
constitutional errors 
At trial, the defense attempted 
to lay the foundation for alleged prior 
inconsistent statements of the state’s prin- 
cipal witness. The trial court sustained 
the state’s objection to the proferred tes- 
timony. 

The state contended that the statutory 
requirement that 
asked whether or 


Hawaii 


be 
the 
the 
“do 


“must 
not he has made 
not satisfied where 
witness was asked “do you recall,” or 
you remember?” 


a_ witness 


statement” was 


Held, the state’s contention was with- 
out merit, and the trial court erred in ex- 
cluding the testimony. 

However, the court held that the error 
did not require reversal because it did not 
contribute to the verdict obtained. Al- 


though the exclusion of competent testi- 
mony designed to impeach the credibility 
of a material witness for the state is an 
“error that infringed upon a constitutional 
fight of the accused,” and as such is “pre- 
sumptively prejudicial” — still, “not every 
constitutional error . . . 


requires an auto- 
matic mandate of reversal.” In the in- 
stant case, the court was able to conclude 
from the record that the error was harm- 
less beyond a reasonable doubt. State v. 
Pokini, 548 P.2d 1402 (1976), 13 CLB 
89, CLD 8§§ 46.80, 52.40, 73.40. 


OTHER POSTCONVICTION 
PROCEEDINGS 


§74.10. Motion for new trial—newly 
discovered evidence 
Court of Appeals, 9th Cir. The case 


against co-defendant X was severed, and 
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he became the principal witness against 
defendants. They were convicted of 
armed robbery. Seven months later, a 
psychiatrist diagnosed X as schizophrenic. 

Defendants, asserting newly discovered 
evidence, moved for new trial. The mo- 
tion was denied. 

The court of appeals, affirming, noted 
that with respect to motions for a new 
trial there are three essentials: (1) The 
evidence must have been discovered since 
the trial; (2) it must be material to the 
factual issues at the trial, and not merely 
cumulative or impeaching the character 
or credit of a witness; and (3) it must be 
of such a nature that it would probably 
produce a different verdict in the event 
of a retrial. 

The second and third prerequisites had 
not been met in the instant case, said the 
court, since the psychiatrist’s statement 
“at best went merely to the impeachment 
or lack of credit” of the witness and noted 
that the independent evidence against 
the defendants was strong. With respect 
to the psychiatrist’s report, “the newly 
discovered evidence was insufficient per 
se to throw that testimony into question.” 
United States v. Harris, 534 F.2d 1371 
(1976), 13 CLB 135. 


Florida Subsequent to conviction, a trial 
court granted a motion for a new trial 
based on newly discovered evidence. The 
state appealed the decision on the ground 
that the evidence was hearsay and would 
not be admissible, over objection, at trial. 
The state had not, however, raised such 
objection at the time of the judge’s con- 
sideration of the motion. The appellate 
court, concluding that the evidence would 
be inadmissible at trial and thus could 
not affect the trial, reversed. The defen- 
dant appealed to the Florida Supreme 
Court. 

It was held, in reversing the district 
court and directing a new trial, that, ab- 
sent objection at the time of a motion for 
new trial, newly discovered evidence 


which would be deemed inadmissible as 
hearsay if objected to at trial, was proper- 
ly considered upon the motion for new 
trial. Baker v. State, 336 So. 2d 364 
(1976), 13 CLB 162. 


§75.35. Federal habeus corpus—grounds 
United States Supreme Court. A state 
prisoner sought federal habeas corpus re- 
lief from a conviction on the ground that 
blacks had been excluded from the in- 
dicting grand jury. The relevant state 
law provided that challenges to the com- 
position of a jury must be made prior to 
trial. 
The Court, denying relief, held that 


“the rule of Davis v. United States ap- 
plies with equal force when a federal 
court is asked in a habeas corpus pro- 
ceeding to overturn a state court con- 
viction because of an allegedly uncon- 
stitutional grand jury indictment. In a 
collateral attack upon a conviction that 
rule requires, contrary to the petition- 
er’s assertion, not only a showing of 
‘cause’ for the defendant's failure to 
challenge the composition of the grand 
jury before trial, but also a showing of 
actual prejudice. Accordingly, the 
judgment is affirmed.” 


In so holding, the Court reaffirmed its 
position that a state may attach reason- 
able time limitations to the assertion of 


federal constitutional rights. Consider- 
ations of comity and federalism, more- 
over, require that federal courts give no 
less effect to the same clear public in- 
terests when asked to overturn state crim- 
inal convictions as when they are applied 
to federal cases. Francis v. Henderson, 
96 S. Ct. 1708 (1976), 13 CLB 128. 


Court of Appeals, 2d Cir. In a case of 
first impression, the Second Circuit con- 
sidered whether or not a federal writ of 
habeas corpus constituted a detainer 
thereby activating the provisions of the 
Interstate Agreement on Detainers. A 
divided court held that it did. 





1977 CASE DIGEST INDEX 


The issue arose in two unrelated cases 
involving defendants who were inmates 
in New York State penal institutions at 
the time of their separate indictments for 
criminal contempt by a federal grand 
jury for refusing to testify. On November 
5, 1975 separate writs of habeas corpus 
ad prosequendum were issued by a fed- 
eral district judge, directing the wardens 
of the respective New York institutions to 
produce one Frisco and one Mauro 
before the federal court. Both defendants 
were duly produced and arraigned, and 
a date for trial was subsequently set. In 
view of the crowded conditions at the 
federal detention centers, the court 
ordered the defendants to be returned to 
state custody, pending the federal trials. 

Shortly before trial, writs of habeas 
corpus ad prosequendum were again is- 
sued for the production of respective in- 
mates. “Prior to their appearance each 
defendant had separately moved for dis- 
missal of his indictment on the ground 
that the United States had violated Article 
IV(e) of the Interstate Agreement on 
Detainers since he had been returned to 
state custody without having first been 
tried on the federal indictments.” The 
trial court granted the motions and dis- 
missed the indictments. 

The main contention of the govern- 
ment, below and on appeal, was that the 
writ of habeas corpus ad prosequendum 
is the traditional method of securing 
prisoners from other jurisdictions and 
should not be treated as a detainer under 
the agreement. The government argued 
that the habeas writ is mandatory and 
therefore is not equivalent to a detainer. 

In resolving this issue against the gov- 
ernment, the court stated: 


“We conclude that the writ of habeas 
corpus ad prosequendum is a detainer 
entitling the state inmate to the protec- 
tion provided in Article IV and spe- 
cifically to a trial before his return to 
the state institution. Any other con- 


struction would permit the United 
States to evade and circumvent the 
agreement by simply utilizing the tra- 
ditional writ.” 


United States v. Mauro, 544 F.2d 588 
(1976), 13 CLB 296. 


§75.36. Jurisdiction 
United States Supreme Court Held, that 


“where the State has provided an op- 
portunity for full and fair litigation of 
a Fourth Amendment claim, the Con- 
stitution does not require that a state 
prisoner be granted federal habeas 
corpus relief on the ground that ev- 
idence obtained in an unconstitutional 
search or seizure was introduced at his 
trial.” 


In so holding, the Court rejected the 
validity of the “assumption,” made in 
Kaufman v. United States, 394 U.S. 217 
(1969), that habeas corpus relief was 
available to enforce the Fourth Amend- 
ment exclusionary rule fashioned in Mapp 
v. Ohio, 367 U.S. 643 (1961). Stone v. 
Powell, 96 S. Ct. 197 (1976), 13 CLB 67. 


§75.45. Exhaustion of state remedies 
Court of Appeals, 9th Cir. Convicted 
state prisoner, having exhausted all state 
remedies, petitioned federal district court 
for writ of habeas corpus. The district 
court granted the writ on the ground that 
defendant’s pretrial motion to suppress 
certain evidence should have been 
granted because the seizure had violated 
the Fourth Amendment; the state ap- 
pealed. 

During the pendency of this appeal, 
the U.S. Supreme Court rendered its de- 
cision in Stone v. Powell, 96 S. Ct. 3037 
(1976), holding that where the state has 
provided an opportunity for full and fair 
litigation of a Fourth Amendment claim, 
a state prisoner may not be granted 
habeas corpus relief on the ground that 
evidence obtained in an unconstitutional 
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search or seizure was introduced at his 
trial. 

Held, in reversing granting of writ, that 
Stone was to be applied retroactively, not- 
withstanding its narrowing of the rights 
of criminal defendants. Bracco v. Reed, 
540 F.2d 1019 (1976), 13 CLB 218. 


§75.55. Mootness 

Court of Appeals, 8th Cir. State prison- 
er’s application for writ of habeas corpus 
was denied, and he appealed. Case was 
remanded, but district judge, denying re- 
lief on other grounds, stated that case 
was moot since defendant had just been 
released from custody after serving his 
sentence. 

Held, that once the federal jurisdiction 
has attached in the district court, it is not 
defeated by the release of the petitioner 
prior to completion of proceedings on 
such application. Pinnell v. Cauthron, 


540 F.2d 938 (1976), 13 CLB 218. 


$76.00. Probation—conditions 
Iowa The defendant was tried and con- 
victed of driving under the influence of 
alcohol. The district court imposed a fine 
and sentence, but suspended the sentence 
upon the condition that Rogers would re- 
imburse to the county to fees paid to his 
court-appointed counsel. 

Held, an order for recoupment is con- 
stitutional as the following four condi- 
tions are met: 


“(1) The requirement of repayment is 
imposed only on a convicted defendant. 
“(2) The court does not order payment 
of this expense unless the convicted 
person is or will be able to pay it with- 
out undue hardship to himself or de- 
pendents, considering the financial re- 
sources of the defendant and the nature 
of the burden payment will impose. 
“(3) Revocation of probation shall 
occur only if defendant willfully fails 
to make payment, having financial abil- 
ity to do so. 


“(4) Defendant may petition sentenc- 
ing court to adjust the amount of any 
installment payments, or the total 
amount due, to fit a changing financial 
condition.” 


State v. Rogers, 251 N.W.2d 239 (1977), 
13 CLB 446. 


§76.11. Revocation of probation— 
procedure 

Court of Appeals, 5th Cir. Shortly after 
one Evers was granted two years proba- 
tion following conviction in federal court, 
he was arrested by state officers for pos- 
session of marijuana. The government 
moved successfully for revocation of pro- 
bation on the ground that he had violated 
a condition that he must obey all local, 
state, and federal laws. Evers appealed, 
asserting denial of due process of law in 
that the motion for revocation did not set 
forth the alleged misconduct with par- 
ticularity and hence failed to give ad- 
equate written notice of the claimed viola- 
tion. The motion, in pertinent part, had 
ascribed as reason for revocation “(1) 
arrest and possession of marijuana on 
November 24, 1974.” 

It was held, in affirming revocation of 
parole, that the notice was adequate for 
purposes of the hearing. A revocation 
hearing, said the court, “need not be as 
rigid or as formal as a criminal trial either 
with respect to notice of specification of 
charges, fairness of the proceedings being 
the prime factor.” United States v. Evers, 
534 F.2d 1186 (1976), 13 CLB 140. 


§76.40. Power to revoke probation after 
expiration of term 

State courts have held that 
the mere issuance of a warrant for the 
revocation of probation does not suspend 
the running of a probationary period 
where the state could have executed the 
warrant within the probationary period 
but did not attempt to do so. 

Probationer in the instant case was ar- 


Louisiana 
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rested on a second charge thirteen months 
before his probation on the first was due 
to expire. The state, perhaps because the 
second case had yet to be disposed of, 
waited until the last day of his proba- 
tionary period to issue a warrant for re- 
vocation of probation. The state did not 
execute the warrant until nine months 
after the expiration of the probationary 
period, which, incidentally, was also 
several months after conviction and com- 
pletion of service of sentence on the sec- 
ond charge. 

Held, probationer dis- 
charged from sentence on the first con- 
viction, that the state could not validly 
take the position that it was impractical, 
if not impossible, to execute the warrant 
before the end of the probationary term 
since it had been within its power to file 
and execute the warrant well before the 
end of the probation period. State v. 
Matens, 338 So. 2d 95 (1976), 13 CLB 
238. 


in ordering 


§77.00. In-prison proceeding 

United States Supreme Court An inmate 
of New York's Attica Prison circulated a 
petition among other inmates to be pre- 
sented to a federal judge in order to pro- 
test the inmate’s removal as clerk from 
the institution’s law library where he had 
been providing them with legal assistance. 
The prison authorities seized the petition, 
and the next day transferred him, without 


any hearing, to another correctional 
facility. 

The Supreme Court in a companion 
decision to Meachum v. Fano, 96 S. Ct. 
2532 (1976), held that the due process 
clause, absent some right or justifiable 
expectation rooted in state law that an 
inmate will not be transferred except for 
misbehavior or other specified 


events, does not require hearings in con- 


upon 


nection with transfers “whether or not 
they are the result of the inmate’s mis- 
behavior or may be labeled as disciplin- 
ary or punitive.” Montanye v. Haymes, 


96 S. Ct. 2543 (1976), 13 CLB 129. 


United States Supreme Court Held, that 
the due process clause does not entitle a 
state prisoner to a fact-finding hearing 
when he is transferred to a prison, the 
conditions of which are substantially less 
favorable to him, where, as in the instant 
case, there is no state law conditioning 
such transfers on proof of serious miscon- 
duct or the occurrence of other events. 

In so holding, the Court took the posi- 
tion that transfers of a convicted inmate 
from one institution to another do not, of 
“a ‘lib- 
erty’ interest within the meaning of the 
Due Process Clause.” “The conviction,” 
said the Court, “has sufficiently extin- 
guished the defendant’s liberty interest to 
empower the State to confine him in any 
of its prisons.” Meachum v. Fano, 96 
S. Ct. 2532 (1976), 13 CLB 129. 


themselves, infringe or implicate 


PART III — MISCELLANEOUS 


A. SPECIFIC CRIMES 


STATE AND 
COMMON-LAW CRIMES 


§80.00. Assault 

Florida A father who claimed the right 
of custody of a child alleged to have been 
unlawfully removed by the mother from 


one state to another, hired the defendant, 
who was in the business of rendering such 
services, to locate and obtain the return 
of the child. Defendant located the 
mother and child in Florida and, after 
being refused the aid of law-enforcement 
authorities, forcibly removed the child 
from the mother. During the struggle to 
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obtain the child, he subdued the mother 
by forcing her mouth open and spraying 
into it the contents of a can of “mace.” 

He was tried and convicted of aggra- 
vated assault. Under the relevant Florida 
statute, an assault is deemed aggravated 
when committed “with a deadly weapon 
without intent to kill.” 

It was held, in reversing conviction for 
aggravated assault and remanding with 
instruction to enter judgment of guilty of 
simple assault, that the chemical “mace” 
is not a “deadly weapon” within the mean- 
ing of the statute since, it is not likely to 
produce death or great bodily harm. 
Austin v. State, 336 So. 2d 480 (Fla. App. 
1976), 13 CLB 158. 


§80.20. Bribery 

Court of Appeals, 4th Cir. See United 
States v. Arthur, 544 F.2d 730 (4th Cir. 
1976), 13 CLB 300, CLD § 83.47. 


§80.23. Conspiracy 

Michigan Information supplied by the 
defendant led to the arrset of two prin- 
cipal burglers; the defendant himself was 
arrested shortly thereafter and convicted 
of conspiracy to commit burglary and re- 
ceipt of stolen goods. 

The defendant maintained that, as a 
matter of law, he could not be convicted 
of conspiracy since he was a government 
informer, and one who is a government 
informer and only feigns participation in 
a criminal enterprise may not be a co- 
conspirator. People v. Atley, 220 N.W.2d 
465 (Mich. 1974). The court found, how- 
over, that the trial judge had properly 
charged the jury on the issue as follows: 


“The question really concerns the pres- 


ence or absence of criminal intent, 
whether he was a government informer 
secretly bent upon frustrating the con- 
spiracy while feigning or pretending 
to be a co-conspirator, or whether he 
was a willing party to an illegal ven- 
ture for gain who feigned being a gov- 


ernment informer to avoid the conse- 
quences of his criminal activities with 
the persons he informed upon.” 


The majority opinion of the court thus 
concluded that the jury’s determination 
that the defendant was a co-conspirator 
rather than a police informant cannot be 
upset where sufficient evidence to sup- 
port a finding of guilt beyond a reason- 
able doubt is present, and that in this 
case, the people’s proof met this standard. 
People v. Smyers, 248 N.W.2d 156 
(1976), 13 CLB 331. 


New York The indictment charging de- 
fendants with conspiracy to commit sev- 
eral murders named an undercover police 
officer as a co-conspirator. The police 
officer had been hired as a “hit man,” and 
the only overt acts in furtherance of the 
conspiracy spelled out in the indictment 
(an overt act is required to convict) were 
two payments of money to the under- 
cover officer to purchase his commission 
of the murders. 

At the close of the state’s case, and 
again at the close of the proof, the de- 
fendants moved for dismissal of the con- 
spiracy charge, citing the prevailing case 
law which holds that payment of money 
to a co-conspirator to secure his agree- 
ment to the conspiracy is regarded as an 
act “merely cementing” the conspiracy 
and not as an overt act committed in 
furtherance thereof. 

The trial court reserved decision, and 
the matter was submitted to the jury. 
The jury convicted. 

It was held, in denying the motion for 
dismissal, that notwithstanding the nam- 
ing of the police officer as a co-conspir- 
ator in the indictment, it was a question 
of fact whether the officer was such a 
co-conspirator, the issue turning on the 
presence or absence of the requisite crim- 
inal intent. Implicit in the verdict of 
guilty was the jury’s finding that the of- 
ficer was not a co-conspirator, the issue 
turning on the presence or absence of the 
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requisite criminal intent. People v. Teet- 
er, 382 N.Y.S.2d 938 (N.Y. Sup. Ct. 1976), 
13 CLB 163. 


§80.25. Dangerous and deadly weapons 
Florida See Austin v. State, 336 So. 2d 
480 (Fla. App. 1976), 13 CLB 158, CLD 
§ 80.00. 


§80.40. Forgery 

Michigan Defendant went up to a truck- 
stop cashier and, without directly claim- 
ing to be the payee, asked him to cash a 
U.S. Treasury check. Stating he would 
have to go and get the money, the cashier 
called the police. It was later determined 
that the check had been stolen and the 
payee’s name forged. Convicted of utter- 
ing and publishing a forged instrument, 
defendant appealed, contending that the 
trial court’s denial of his motion for a 
directed verdict on the ground the ev- 
idence was insufficient as a matter of law 


was error. 
Agreeing with defendant, the court re- 
versed the conviction, holding that the 


evidence was insufficient to establish be- 
yond a reasonable doubt two requisite 
elements of the crime of uttering and 
publishing: namely, knowledge of the 
falsity of the instrument and intent to 
defraud. Defendant’s “knowledge” of the 
falsity of the check was proven by the 
weakest of circumstantial evidence, said 
the court, and was “clearly not incon- 
sistent with other reasonable hypotheses 
upon which defendant’s innocence might 
be maintained.” Defendant, the court 
pointed out, had testified that “he never 
received the check, that the endorsement 
was not his signature, and that he had not 
authorized the endorsement. There was 
no evidence that the check had been 
stolen or endorsed by the defendant.” 
People v. Mask, 241 N.W.2d 777 (Mich. 
App. 1976), 13 CLB 93. 


§80.62. Intoxicated driving 
Florida Both a Florida statute and court 
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rule forbid a court to “withold adjudica- 
tion of guilt or imposition of sentence for 
the offense of driving . . . a motor vehi- 
cle while having an unlawful blood alco- 
hol level or while under the influence of 
alcoholic beverages. . . .” Perceiving no 
constitutional deficiency in either the stat- 
ute or rule, the Florida Supreme Court 
affirmed a conviction for “unlawful blood 
alchohol level.” The court stated: 


“The requirement that offenders who 
have been proven guilty be so adjudged 
is part and parcel of the legislative 
scheme to discourage drunken driving 
by authorizing progressively harsher 
sentences for multiple offenders.” 
Viewed in this light, the requirement of 
mandatory adjudication “manifests, if 
anything, a legislative intent to ensure 
equal protection of the laws,” since, 
otherwise, “the multiple offender who 
succeeded in avoiding formal adjudi- 
cation, in three previous prosecutions, 
could not be punished as severely as 
the drunken driver whose single previ- 
ous offense resulted in conviction.” 


Wooten v. State, 332 So. 2d 15 (1976) 
13 CLB 97. 


South Dakota See State v. Oswald, 241 
N.W.2d 566, 13 CLB 85, CLD § 23.45. 
West Virginia See State v. Byers, 224 
S.E.2d 726, 13 CLB 85, CLD § 9.01. 


§80.78. Liquor violations 

Illinois See People v. Hutchison, 361 
N.E.2d 328 (Ill. App. 1977), 13 CLB 
441, CLD § 57.60. 


§80.80. Malicious mischief 
Ohio Ohio’s criminal mischief statute 
provides that “No person shall: (1) with- 
out privilege to do so... 
the property of another.” 
Defendant had attempted to break 
into an unattended truck. The complain- 
ant operator of the truck was not the 
titled owner of the vehicle but was cur- 


tamper with 
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rently making the mortgage payments 
for its purchase from the owner. The 
actual owner of the truck did not appear 
in the proceeding nor was the certificate 
of title introduced in evidence. 

At the close of the prosecutor's case, 
defendant moved for dismissal on the 
ground that the state had failed to estab- 
lish that defendant did not have the “priv- 
ilege” to attempt to gain entrance to the 
vehicle. He took the position that only 
the titled owner could grant or withhold 
the privilege. 

Motion to dismiss was granted. The 
trial court, pointing to the absence of any 
specific designation of lack of privilege 
as an affirmative defense to the charge 
(which would require defendant to carry 
the burden of proof), held that said lack 
of privilege was a material allegation re- 
quiring the state to prove capacity to 
grant or withhold the privilege. State v. 
Isaac, 337 N.E.2d 818 (1975), 13 CLB 
151. 


§81.10. Obscenity 

United States Supreme Court Petitioners 
were charged with several counts of trans- 
porting obscene materials in interstate 
commerce. Between the time that the 
conduct giving rise to such charges took 
place and the time of the trial, the U.S. 
Supreme Court rendered its decision in 
Miller v. California, 413 U.S. 15 (1973), 
which announced new standards for “iso- 
lat{ing] ‘hard core’ pornography from 
expression protected by the First Amend- 
ment.” 

The petitioners argued in the district 
court that they were entitled to jury in- 
structions, not under Miller, but under 
the more favorable formulation of Mem- 
oirs v. Massachusetts, 383 U.S. 413 
(1966), where expressive material was 
held constitutionally protected unless 
“utterly without redeeming social value.” 

The Court held as follows: 


“The Due Process Clause precludes the 


application to petitioners of the stan- 
dards announced in Miller v. Califor- 
nia, to the extent that those standards 
may impose criminal liability for con- 
duct not punishable under Memoirs. 
Specifically, since the petitioners were 
indicted for conduct occurring prior to 
our decision in Miller, they are entitled 
to jury instructions requiring the jury 
to acquit unless it finds that the ma- 
terials involved are ‘utterly without re- 
deeming social value.” 


Marks v. United States, 97 S. Ct. 990 
(1977), 13 CLB 414. 


§81.20. Perjury 

Court of Appeals, 9th Cir. See United 
States v. Davis, 548 F.2d 840 (1977), 13 
CLB 428, CLD § 46.00. 


Alabama Defendant who made a sworn 
statement implicating another person in 
a murder but who later recanted under 
oath was indicted for perjury. At trial, 
the state produced evidence of the two 
inconsistent sworn statements and the tes- 
timony of the sheriff and notary before 
whom defendant had made the state- 
ments. 

At the time of defendant’s making the 
statement, it was settled law in Alabama 
that a conviction for perjury could be 
sustained only upon the testimony of one 
witness plus strong corroborative ev- 
idence. 

Held, in reversing conviction, that the 
state’s evidence “only corroborated the 
fact that [defendant] made inconsistent 
statements, but the requirement in Al- 
abama is inconsistent statements plus the 
testimony of one witness to independent 
facts which would prove one of the state- 
ments false.” 

The court proceeded, however, to dis- 
card the corroboration requirement pros- 
pectively with respect to two *worn in- 
consistent statements by the same person. 
In such instances, the court said, the in- 
consistent statements themselves would 
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be sufficient to prove the falsity without 
requiring additional evidence corroborat- 
ing the falsity of either statement. Oglesby 
v. State, 337 So. 2d 38 (1976), 13 CLB 
236. 


§81.25. Possession of drugs 
Florida See Laird v. State, 342 So. 2d 
962, 13 CLB 438, CLD § 9.02. 


§81.35. Robbery 
Wisconsin A waitress at a McDonald's 
Restaurant in Milwaukee testified that the 
defendant, after ordering five “Big Macs,” 
told her to “Give me all the money you 
have.” When she paused, he said, “Do 
you know what this is?” She answered, 
“No.” He then parted the bottom buttons 
of his shirt to disclose what she thought 
was the butt of a gun protruding from 
the waistband of his trousers. 

The court applied these facts to the 
applicable statute as follows: 


“In this state, it is an element of the 
crime of armed robbery that the ac- 
cused be, in fact, armed with a dan- 
gerous weapon. If there had been pos- 
itive testimony from any witnesses that 
plaintiff in error was armed with a gun, 
the rule of Boyles v. State, 46 Wis.2d 
473, 175 N.W.2d 277 (1970) would be 
applicable. The state would not be 
required to prove that the gun was 
lethal, because it might be used as a 
bludgeon. Here there is only testimony 
that plaintiff in error had a small black 
object, which resembled the handle of 
a gun, in his waistband. There is no 
testimony from which the jury could 
infer that it was of sufficient size to be 
used as a bludgeon.” 


Accordingly, the court held that the 
evidence was insufficient to show that the 
defendant committed robbery with a dan- 
gerous weapon, but since the evidence 
sustained a finding that the defendant 
was guilty of robbery, the court found 
that the jury’s verdict was tantamount to 


a conviction for robbery. Dickenson v. 
States, 248 N.W.2d 447 (1977), 13 CLB 
329. 


FEDERAL CRIMES 


$82.59. Assimilative Crimes 
(18 U.S.C. 3150) 

Court of Appeals, 9th Cir. 18 U.S.C. § 
1153 (Assimilative Crimes Act) enumer- 
ates certain crimes which specifically con- 
stitute federal crimes when committed by 
an Indian within Indian country. The sec- 
tion further provides that four of these 
offenses, one of them being burglary, 
“shall be defined and punished in accord- 
ance with the laws of the State in which 
such offense was committed.” 

At issue in the instant burglary case 
was whether the above-quoted passage 
should be given a “static” or prospective 
interpretation, that is, whether the con- 
trolling definition of burglary would be 
that of the relevant state (Arizona) at 
the time of the enactment of Section 1153 
in 1949, or at the time of the commission 
of the offense. 

The Ninth Circuit, affirming convic- 
tion, held that the statute had incorpo- 
rated state law as of the time of the 
offense rather than as of the date of enact- 
ment of the federal statute. United States 
v. Francisco, 536 F.2d 1293 (1976), 13 
CLB 140. 


§82.80. Dyer Act (Interstate 
transportation of stolen 
motor vehicle) 
Court of Appeals, 5th Cir. Defendant 
was stopped while driving a stolen motor 
vehicle. He attempted to explain his pos- 
session of it by falsely claiming to have 
purchased it at a cattle sale where vehi- 
cles are frequently sold. 
He was convicted of transporting a 
stolen motor vehicle in interstate com- 


merce and, on another count, of receiving 
and concealing the motor vehicle. 
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The sole basis for sustaining the con- 
cealment conviction was defendant's at- 
tempt at the oral deception above-men- 
tioned. 

Held, in reversing concealment con- 
viction for insufficiency of the evidence, 
that while concealment is not limited to 
physically secreting a vehicle, evidence to 
sustain a conviction for concealment must 
involve “some overt physical act on the 
part of the defendant.” United States v. 
Casey, 540 F.2d 811 (1976), 13 CLB 


222. 


§83.04. Alien registration—defenses 
Court of Appeals, 9th Cir. Defendant 
was indicted for counterfeiting alien reg- 
istration receipt cards for Mexican citi- 
zens and for encouraging and inducing 
the unlawful entry into the United States 
of these Mexican citizens. The alleged 
criminal acts apparently took place en- 
tirely in Mexico. 

It was held, in applying the rule of 
United States v. Bowman, 260 U.S. 94 
(1922), that such crimes could be pros- 
ecuted in the United States since “[t]he 
effect of such crimes committed out of 
the United States takes place in the 
United States, and, in terms of the regula- 
tion of immigration, it is unimportant 
where acts constituting the crime occur.” 
United States v. Castillo-Felix, 539 F.2d 
9 (1976), 13 CLB 143. 


§83.10. Hobbs Act violation 

Court of Appeals, 3d Cir. Defendant- 
company owner moved to supress payoff 
evidence seized from his codefendant, on 
the ground that the underlying affidavit 
of an FBI agent failed to allege the de- 
gree of impact on interstate commerce 
required to establish a probable violation 
of the Hobbs Act. The district court 
granted the motion. 


The Third Circuit reversed, saying: 
“In keeping with Congressional intent, 
this court’s position is: 


“[W]here the resources of an interstate 


business are depleted or diminished 
in any manner by extortionate pay- 
ments, the consequent impairment of 
ability to conduct an interestate busi- 
ness is sufficient to bring the extortion 
within the play of the Hobbs Act.” 


The FBI agent’s averments in the in- 
stant case, said the court, “are adequate 
to establish the diminution of assets of 
a company engaged in interstate com- 
merce.” United States v. Long, 534 F.2d 
| 1097 (1976), 13 CLB 142. 


§83.40. Mail fraud 

United States Supreme Court The Su- 
preme Court, in United States v. Maze, 
414 U.S. 395 (1974), analyzed the con- 
nection that must exist between a fraud- 
ulent scheme and the use of the mails to 
support a conviction under 18 U.S.C. § 
1341. 

The Court stated in Maze that while 
it is unnecessary that the scheme contem- 
plate the use of the mails as an essential 
element, “the mailing must be for the 
purpose of executing the scheme, as the 
statute requires (cases omitted).” In 
reaching this construction, the Court 
noted that “Congress could have drafted 
the mail fraud statute so as to require 
only that the mails be in fact used as a 
result of the fraudulent scheme, but it did 
not do this.” 

In the instant case, Britzman and Rubin 
were convicted of eight counts of mail 
fraud because they allegedly utilized the 
mails in conducting a check kiting sheme. 

The check kiting scheme called for the 
defendants to continually exchange checks 
in order to avoid having the banks detect 
the fraud; however, as the Seventh Cir- 
cuit held, the mailing of bank statements 
and overdraft notices did not trigger op- 
eration of the mail fraud statute. 

At the heart of the government’s con- 
tention was the theory that the bank state- 
ments and overdrafts notices permitted 
the defendants to ascertain whether the 
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time lag between the dates on which they 
exchanged checks was of the correct du- 
ration, and to adjust the mechanics of 
their scheme upon learning that the time 
period between their check exchanges 
was resulting in overdrafts in one of the 
accounts. 

However, when the Seventh Circuit 
analyzed the facts, the court could not 
discern any inference of a connection be- 
tween the time lags actually used and 
receipt of the various bank mailings to 
the defendants. 

For example, the defendants did not 
reduce the time lag upon receipt of over- 
draft statements. In fact, their scheme 
did not seem in any way related to the 
notices they received from their banks. 

Although the appellate panel noted 
that the evidence showed that defendants 
had almost certainly committed fraudu- 
lent acts, their convictions for mail fraud 
were vacated. United States v. Britzman, 
547 F.2d 380 (1977), 13 CLB 299. 


§83.47. Misapplication of bank funds 
Court of Appeals, 4th Cir. The defen- 
dant, Keith Arthur, was convicted after 
a jury trial of misapplication of bank 
funds in violation of 18 U.S.C. § 656 by 
virtue of having used the money “to en- 
tertain, do favors and buy gifts for state 
and party officials who might be influen- 
tial in securing government deposits for 
the bank.” The prosecution argued that 
Arthur used the bank money to pay un- 
lawful bribes and illegal contributions 
which constituted a violation of the mis- 
application of bank funds statute. The 
trial court instructed the jury that the 
payment of bank money to public officials 
for the purpose of obtaining government 
deposits constitutes bribery or attempted 
bribery of public officials. Arthur ap- 
pealed his conviction contending that the 
charge to the jury was erroneous. The 
court agreed and reversed. 

The court held that the jury instruc- 
tions failed to distinguish adequately con- 


duct which constitutes bribery from con- 


duct which is legally innocent. Criminal 
intent for bribery requires showing “some 
more or less specific quid pro quo for 
which the gift or contribution is offered 
or accepted.” Here, the fact that the gifts 
were motivated by some generalized hope 
or expectation of ultimate benefit on the 
part of the donor was not sufficient to 
supply the element of intent necessary to 
warrant a charge to the jury that the 
proof of Arthur’s conduct, if believed, 
constituted bribery. The trial court erred 
in distinguishing with sufficient clarity 
“goodwill” expenditures, which may be 
legitimate, from payments amounting to 
a quid pro quo for some official act, which 
would be bribery. United States v. Ar- 
thur, 544 F.2d 730 (1976), 13 CLB 300. 


§83.55. National Firearms Act 

Court of Appeals, 4th Cir. Defendant, 
who was involved in a bank robbery was 
convicted and separately sentenced on 
the same set of facts for the unlawful 
carrying of a firearm in the commission 
of a felony in violation of Section 924 
(c)(2), and the unlawful use of a firearm 
in the commission of a felony in violation 
of Section 924(c)(1). 

It was held, in vacating sentence for 
“carrying” firearm, that the pyramiding 
of sentences was improper since “there 
is nothing to indicate that the Congress 
in enacting 924(c) intended to make the 
carrying of a firearm in the commission 
of a felony a separate crime from the use 
of a firearm in the commission of a felony 
when the carrying is shown to be part and 
parcel of its use.” Rather, said the court, 
“jt appears that Congress intended to pun- 
ish for this lesser act, if the culprit should 
only carry the firearm during the course 
of the felony and not use it.” 

In the instant case, where a single act 
was the proof of both offenses, the offense 
of “carrying” merged into the offense of 
“using” the firearm. United States v. 


Crew, 538 F.2d 575 (1976), 13 CLB 142. 
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Court of Appeals, 8th Cir. The Assimi- 
lated Crimes Act provides that an act or 
omission committed on an Indian reser- 
vation not made punishable by any enact- 
ment of Congress, may be punishable 
under any applicable law of the state in 
which it is situated. 

Indian defendant, a previously con- 
victed felon, was arrested on an Indian 
reservation for possession of a pistol. He 
was convicted in federal court of a viola- 
tion of South Dakota law pursuant to the 
Assimilated Crimes Act. 

Held, in vacating conviction for lack 
of jurisdiction, that since receipt and pos- 
session of firearms by felons is punishable 
under the National Firearms Act, 18 
U.S.C.A. § 1202(a) (receipt and posses- 
sion), that congressional enactment cov- 
ered defendant's conduct notwithstanding 
narrower requirement that defendant pos- 
sess the firearm “in commerce or affecting 
commerce.” United States v. Butler, 541 
F.2d 730 (1976), 13 CLB 222. 


§83.58. Perjury (18 U.S.C. 1623) 
Court of Appeals, 3d Cir. The defendant 
was convicted in the District Court for 
Delaware of three counts of making false 
declarations before a grand jury. 

In reversing the judgment of convic- 
tion, the court observed that materiality 
is an essential element of a violation of 
18 U.S.C. § 1623 (1970), the false swear- 
ing statute, and it is a question of law 
reserved to the court. The court found, 
however, that its review of this issue was 
frustrated by the fact that the “impreci- 
sion of the allegations contained in the 
indictment and bill of particulars renders 
meaningful review of materiality impos- 
sible.” 

“W]e hold that a conviction under 18 

U.S.C. § 1623 may not stand where the 

indictment fails to set forth the precise 

falsehood alleged and the factual basis 
of its falsity with sufficient clarity to 
permit a jury to determine its verity 
and to allow meaningful judicial re- 
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view of the materiality of those false- 
hoods. To hold otherwise would per- 
mit the trial jury to inject its inferences 
into the grand jury’s indictment. .. .” 


United States v. Slawik, 548 F.2d 75 
(1977), 13 CLB 427, CLD §§ 34.20, 83.58. 


§83.81. Sound recording piracy 
Court of Appeals, 9th Cir. The 1971 
Sound Recording Amendment extending 
limited copyright protection to sound re- 
cordings accords the copyright owner the 
exclusive right to duplicate but does not 
bar “independent fixation” by another of 
the sounds similar to those copyrighted. 
Held, in affirming conviction for record 
piracy and conspiracy, that term “inde- 
pendent fixation” was not unconstitution- 
ally vague in view of definition of “fix- 
ation” by the U.S. Copyright Office as 
occurring when a complete series of 
sounds is first produced on a final master 
recording that is later reproduced in pub- 
lished copies. United States v. Taxe, 540 
F.2d 961 (1976), 13 CLB 222. 


B. ANCILLARY, QUASI-CRIMINAL, 
AND OTHER RELATED 
PROCEEDINGS 


CONTEMPT 


§85.35. Defenses 
Montana The State Supreme Court is- 
sued an order providing, among other 
things, that all counsel, etc., must refrain 
from directly or indirectly commenting 
in public about certain cases pending. 
Some weeks thereafter, the attorney 
general, making a speech at a Kiwanis 
Club meeting commented upon certain 
litigation. Contempt proceedings were 
initiated against him, whereupon he took 
the position, among other things, that the 
court order was in itself a violation of 
free speech, due process, equal protec- 
tion, and federal and state constitutional 
provisions concerning separation of pow- 
ers. 
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The Supreme Court of Montana held 
the attorney general guilty of contempt 
upon findings of fact that the orders had 
proceeded out of a conference called by 
the attorney general himself and that the 
circumstances existing at the time “pre- 
sented a clear and present danger to the 
proper functioning of the judicial pro- 
cesses of this state and the rights of its 
citizens, the defendants, and the investi- 
gation and prosecution of criminal cases 
involving workmen’s compensation mat- 
ters and that remedial action was neces- 
sary and required.” State ex rel. Angel v. 
Woodahl, 555 P.2d 501 (1976), 13 CLB 
238. 


DEPRIVATION OF CIVIL RIGHTS 


§85.80. Deprivation of civil rights— 
in general 

Court of Appeals, 10th Cir. A disbarred 
attorney brought a “civil rights” action 
under 42 U.S.C. § 1983 naming all of the 
Justices of the Supreme Court of Kansas, 
the complainants, who were his former 
clients, the witnesses who testified against 
him in the disbarment proceeding, etc. 
The complaint in general alleged a mas- 
sive conspiracy against him on the part 
of all named parties. 

Held, in affirming dismissal of com- 
plaint, that the plain intent of the lawsuit 
was to obtain an appeal in a federal court 
under the guise of a civil rights action, 
rather than to remedy violations of con- 
stitutional rights, and that the section 
“is not to be used as an implement or tool 
to obtain an appeal which is not other- 
wise obtainable.” Mayes v. Honn, 542 
F.2d 822 (1976), 13 CLB 222. 


FALSE ARREST SUITS 


§87.10. False Arrest suits—grounds 

Louisiana The plaintiffs, injured by shot- 
gun pellets when New Orleans police 
officers forcibly entered their apartment 
to arrest them for armed robbery (they 
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sued for 
false arrest and to recover for injuries 
sustained. 


had not committed the crime), 


The lower court awarded damages, rul- 
ing that although the warrantless arrest 
was lawful, it had been executed with un- 
The appellate panel 
reversed. It concluded that “exigent cir- 
cumstances” required immediate entry 
without a warrant, and under the circum- 
stances, unreasonable force had not been 
used since, before firing, the police had 
shown their badges and announced their 
presence. Kyle v. City of New Orleans, 
342 So. 2d 1257 (La. App. 1977), 13 
CLB 444. 


reasonable force. 


FORFEITURE PROCEEDINGS 


§88.00. Forfeiture proceedings— 
in general 

Court of Appeals, 9th Cir. Government 
seeking forfeiture of certain allegedly ob- 
scene magazines, films, and cards did not 
present evidence of community standards 
but took the position that the evidence 
spoke for itself. The district judge, sit- 
ting without a jury, denied relief, saying: 
“[I]n the absence of evidence of current 
contemporary standards in Los Angeles, 
the seized materials as a matter of law 
cannot be found obscene.” 

Held, in affirming denial of forfeiture, 
that trial judge’s use of phrase “matter of 
law” was inappropriate since Hamling v. 
California, 418 U.S. 87, supports the prop- 


osition that if the government does rely 


upon exhibits (but offers no evidence of 
community standards) and wins, the de- 
fendant is not entitled to a reversal for 
insufficient evidence. United States v. 
Obscene Magazines, Films & Cards, 541 
F.2d 810 (1976), 13 C.L.B. 220. 


JUVENILE PROCEEDINGS 


$89.00. Right to be treated as juvenile 
California The defendant, who had been 
associated with members of a San Fran- 
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cisco Chinese Youth gang, was convicted 
of first-degree murder and _ first-degree 
robbery. He was a juvenile at the time 
of the commission of the offenses, and 
petitions were initially filed in the juvenile 
court seeking his adjudication as a ward 
of that court. It was determined after a 
hearing that defendant was not fit for 
treatment within juvenile court facilities 
and he was certified to be prosecuted 
under the general law. 

On appeal, the defendant contended 
that the juvenile court improperly con- 
cluded that he was not a fit subject for 
treatment as a juvenile. The issue before 
the court, therefore, was whether a ju- 
venile court order of certification may 
properly be reviewed on direct appeal 
of an ensuing criminal conviction stem- 
ming from the same offenses alleged in 
the juvenile court petition. 

The California Supreme Court found 
that there was nothing in the legislative 
history of Penal Code Section 1259, which 
provides that an appellate court may re- 
view any question of law involved in any 
order made prior to judgment, to indicate 
that the scope of appellate review from 
a criminal conviction extends to matters 
beyond the criminal proceedings to a cer- 
tification order made in prior juvenile 
court proceedings. 

The court concluded, therefore, that 

a certification order may normally be 
challenged only by an extraordinary writ 
of mandamus or prohibition in collateral 
proceedings commenced prior to the com- 
mencement of the trial on those charges 
for which the defendant is certified as 
unfit for treatment within juvenile court 
facilities. People v. Chi Ko Wong, 557 
P.2d 976 (1976), 13 CLB 323. 
Iowa In the instant case, a juvenile 
sought to appeal an Iowa Juvenile Divi- 
sion’s order transferring an alleged viola- 
tion of law (a felony) to the criminal di- 
vision for appropriate action. 

Held, in dismissing appeal, that “an 


order transferring a juvenile proceeding 
to the criminal division for proper action, 
although critically important, is not per 
se a final adjudication. Rather, it takes 
on all the attributes of preliminary pro- 
cedural mechanism designed to protect 
the best interests of the juvenile and the 
public.” To permit an appeal as of right 
from such interlocutory orders, the court 
held, would unduly extend and hamper 
the judicial process. Interest of Clay, 246 
N.W.2d 363 (1976), 13 CLB 293. 


Missouri A sixteen-year-old robbery sus- 
pect misrepresented his age te arresting 
officers, telling them he was seventeen. 
By provision of the state’s Juvenile Code, 
a person under the age of seventeen, when 
taken into custody, must be brought “im- 
mediately and directly” before the ju- 
venile court or delivered to a juvenile 
officer or a person acting for him. Rely- 
ing on the youth’s claim to be seventeen 
years old, the officers did not comply with 
this provision. Instead, he was taken to 
headquarters, accorded his Miranda warn- 
ings and interrogated. During the course 
of the questioning, he orally confessed to 
an unrelated murder. 

At the youth’s ensuing trial for murder, 
the officer’s testimony as to the confession 
was admitted into evidence, and defen- 
dant was convicted. 

The court reversed. Said the court: 


“We believe the Juvenile Code recog- 
nizes the incapacities of persons under 
seventeen years of age, and intends that 
a child shall be provided with the as- 
sistance of a juvenile officer or other 
juvenile court personnel before he is 
subjected to the rigors of police interro- 
gation. We doubt the capacity of an 
offender under seventeen years of age 
to legally effect a waiver of any kind 
in the absence of such a person.” 


State v. Wade, 531 S.W.2d 726 (1976), 
13 CLB 147. 


South Dakota Two officers, responding 
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to a radio call reporting gun shots, were 
shot at by a juvenile and two male com- 
panions. A petition alleging delinquency 
was filed against the juvenile, and after 
his release on bond, the attorney general 
of South Dakota filed a “Petition and Re- 
quest for Transfer Hearings,” alleging at- 
tempted murder and conspiracy. The ju- 
venile was transferred to adult court 
following a transfer hearing and was 
convicted. 

The court recognized that a transfer 
hearing is subject to the constitutional 
principles of due process and assistance 
of counsel, as articulated in Kent v. United 
States, 383 U.S. 541 (1966), since such a 
hearing is “critically important” to the 
determination of vitally important stat- 
utory rights of the juvenile. Before trans- 
fer, the juvenile is entitled to a hearing, 
upon notice; he is entitled to the effective 
assistance of counsel, who must be given 
access and a reasonable opportunity to 
review the court records and social re- 
ports; and the order of transfer must set 
forth the basis for the order with suffi- 


cient specificity to permit meaningful 
review. 


Finding that all these requirements 
were met, the court summarily dismissed 
the arguments that the statute was un- 
constitutionally vague and that the pro- 
cedures used at the hearing failed to 
satisfy due process requirements. 

The court then turned its attention to 
the hearing record since it recognized 
that, even though the standards utilized 
may have been proper, the discretion of 
the juvenile court may have been exer- 
cised improperly. 

The court found that the juvenile 
court’s transfer was not based on substan- 
tial evidence because it failed to estab- 
lish probable cause. The evidence pre- 
sented at the transfer hearing failed to 
show any evidence of premeditated de- 
sign, a necessary element of the crime of 
attempted murder; there was no evidence 
of a conspiracy to commit murder; and 


little, if any, evidence which connected 
the juvenile with the shooting. People v. 
L.U.A., 248 N.W.2d 864 (1977), 13 CLB 
322. 


COMMITMENT PROCEEDINGS 


$89.70. Commitment proceedings— 

in general 

In upholding Florida’s involun- 
tary hospitalization statute, the State Su- 
preme Court ruled that 


Florida 


1. The law, which authorizes involun- 
tary commitment of mental patients 
(Fla. Stat. Ann. § 394.467 (1973) ) 
is not constitutionally vague or over- 
broad; 

2. The standard of proof to be applied 
in commitment proceedings is “clear 
and convincing evidence’; 

3. The patient’s Fifth Amendment 
rights were not violated because he 
was not given Miranda warnings 
during a psychiatric examination, al- 
though the patient does have the 
right to counsel at all “significant 
stages” (i.e., judicial hearings, in the 
commitment process ). 

In re Beverly, 342 So. 2d 481 (1977), 13 
CLB 442. 


$89.74. Right to counsel 
Florida See In re Beverly, 342 So. 2d 
481 (1977), 13 CLB 442, CLD § 89.70. 


MANDAMUS 


§90.00. Mandamus—in general 
United States Supreme Court In a class 
action by California state prisoners, plain- 
tiffs alleged substantial constitutional vi- 
olations in the manner in which the Cal- 
ifornia Adult Authority carries out its 
function of determining the length and 
conditions of punishment for convicted 
criminal offenders. 

Invoking the discovery procedures of 
the Federal Rule of Civil Procedure 34, 
plaintiffs sought to examine the personnel 
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files of the Adult Authority. The district 
court ordered the production of the doc- 
uments. 

The affected authorities thereafter filed 
a petition for mandamus to vacate the 
discovery order, which the Ninth Circuit 
Court of Appeals denied. 

The Court affirmed upon the ground 
that mandamus—an extraordinary remedy 
to be applied only when there are no 
other adequate means to secure the de- 
sired relief—was not necessary in the in- 
stant situation. It was apparent, said the 
Court, that the Ninth Circuit’s opinion 
did not foreclose the possible necessity of 
in camera review. Kerr v. United States 


Dist. Ct., 96 S. Ct. 83 13 CLB 70. 


YOUTHFUL OFFENDER 
PROCEEDINGS 


§91.00. 


Illinois 


In general 
A state may enact juvenile cur- 


few laws, and the curfew statute does not 
unconstitutionally restrict the rights of 


minors to freely move about and to exr- 
ercise their First Amendment rights of 
freedom of speech, assembly, and associa- 
tion, the Illinois Supreme Court ruled. 

In legislating for the welfare of chil- 
dren, the court added, the state is not re- 
quired to proceed upon the assumption 
that children have absolutely unlimited 
rights not only to choose their own asso- 
ciates, but also to decide when and where 
they will aassociate with them. 

The appellate court had also ruled that 
the statute was too broad because it had 
not been confined to geographical areas 
within the state where crime rates were 
especially high. 

The Illinois Supreme Court ruled spe- 
cifically that the question of geographical 
scope is a matter for legislative, and not 
judicial, determinaiton, but added that 
the current increase in rural and subur- 
ban crime would justify statewide action. 
People v. Chambers, 360 N.E.2d 55 
(1977), 13 CLB 446. 


§92.40. Freedom of the Press 

Iowa At the commencement of a mur- 
der trial, the court entered an order re- 
straining “all persons from disclosing the 
names, addresses and telephone numbers 
of jurors or alternates.” The Des Moines 
Register & Tribune Co. brought an action 
seeking to temporarily restrain the court 
from enforcing its order. 


Noting that the First Amendment is 
applicable to the states through the due 
process clause of the Fourteenth Amend- 
ment (Near v. Minnesota, 283 U.S. 697 
(1931) ), the court noted that any prior 
restraint of expression has a “heavy pre- 
sumption against its constitutional valid- 
ity.” Organization for a Better Austin v. 
Keefe, 402 U.S. 415, 419 (1971). The ra- 
tionale for the protection of the press 
from prior restraints is particularly force- 
ful in the case of criminal proceedings. 
Shepard v. Maxwell, 384 U.S. 333 (1966). 

With these constitutional standards in 
mind, the court found that a prior re- 
straint existed. Further, the court articu- 
lated the following test to be applied in 
determining the reasonableness of the re- 
straint: “The question is whether the 
gravity of the evil, discu.nted by its im- 
probability, justifies such invasion of free- 
dom as is necessary to avoid the danger.” 
Des Moines Register & Tribune Co. v. 
Osmundson, 248 N.W.2d 493 (1976) 13 
CLB 306. 


§92.80. Right to expungment of arrest 
record 

Minnesota A Minnesota statute provides 
for the return of police identification data 
“upon the determination of all pending 
criminal actions or proceedings in favor 
of an arrested person.” In the instant 
case, defendant pleaded guilty to disor- 
derly conduct. Imposition of six months 
sentence was stayed and defendant was 
told by the court: “(I)f you haven't got- 
ten into any further trouble, I will dismiss 
the charge. From that time on you will 
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be able to say you have not been con- 
victed of this offense.” 

Accordingly, the guilty plea was later 
stricken, the conviction vacated, and the 
charge dismissed. Defendant thereafter 
unsuccessfully sought to have all identi- 
fication data returned to her and all the 
police records of the charge expunged. 

Held, in affirming denial, that the dis- 
missal of the charge following the period 
of stayed imposition of sentence was in 
the nature of a pardon, rather than a 
declaration of innocence. City of St. Paul 
v. Froysland, 246 N.W.2d 435 (1976), 13 
CLB 332. 


§94.00. Administrative subpoenas 
Court of Appeals, 2d Cir. In this era of 
developing information-storage technol- 
ogy the fundamental question of whether 
or not the Internal Revenue Service could 
compel the production of original com- 
puter tapes used in financial record-keep- 
ing was answered in the affirmative. 
The Continental Corp., a billion-dollar 
insurance holding company was sum- 
moned by the IRS to produce certain data 


in connection with a “large case” audit 
by the IRS. Its records of expenses and 
losses were transferred from original vou- 
chers, invoices, and other source doc- 
uments onto punched computer cards, 
which were then used to produce the 
magnetic tapes. When the IRS sought 
thirty-seven reels of these tapes, the tax- 
payer refused to produce them. In a com- 
pliance action in district court, the court 
limited enforcement to duplicates of the 
requested tapes with the IRS bearing the 
cost of duplication. 404 F. Supp. 1283 
(S.D.N.Y. 1976). 

On appeal the taxpayer contended, in- 
ter alia, that due to the risk of editing, 
erasure, or destruction of the tapes, the 
government should 
rather than the originals. 


receive duplicates 
Nothing that 
Continental had “failed to adduce any 
substantial evidence as to the nature, ex- 
tent and seriousness of any such risk,” the 
circuit court held that the lower court 
had abused its discretion and it directed 
that the originals of the tapes be pro- 
duced. United States v. Davey, 543 F.2d 
996 (1976), 13 CLB 297. 


THE PRISON CONSTRUCTION BOOM 


In 1961, there were 220,000 inmates in state and federal prisons. 
By 1973, the inmate population had dropped to 200,000. At this 
point, there was a dramatic rise in the level of incarceration so that 
by January 1977 there were 275,000 persons confined in our prisons 
—a jump of 25,000 in only one year. 


No single factor can be isolated to account for this phenomenon, nor 
can we in a few words deal with the complex question of “why?” It 
is, however, ironic that prison populations began to soar just when the 
call of decarceration, if not the outright abandonment of prisons, was 
at its peak. We are witnessing a gradual reduction in the confinement 
of the mentally ill, the mentally retarded, and juvenile offenders, but 
more and more adult offenders can look forward to spending time in 
prison, although the prison itself may look different. 


Every social phenomenon seems to have its curious side effects. In 
this area, architects, contractors, and equipment producers are in- 
volved in some $5 billion worth of prison construction projects. This 
involves some 860 prison facilities either under construction or in 
planning stages. 
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